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Overruling constitutional precedents in the American
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" Charles J. Cooper, Stare Decisis: Precedent and Principle in
Constitutional Adjudication, YY Cornell L. Rev. £+, £+7 (Y3AA),
T Lladl) 8 A, ) sanial) Y Il Llel) Al oSa olld 2Kl d ]
Planned Parenthood v. Casey, ©+° U.S. AYY, Aot (V44Y) “the
obligation to follow precedent begins with necessity, and a contrary
necessity marks its outer limit. With Cardozo, we recognize that no
judicial system could do society’s work if it eyed each issue afresh in
very case that raised it. Indeed, the very concept of the rule of law
underlying our constitution requires such continuity over time that a
respect for a precedent is, by definition, indispensable.” See also
Smith v. Allwright, YY) U.S. 1¢3, 113 (Y4¢¢£) in which the court
acknowledged that frequent overruling of a precedent could “bring
adjudication of this tribunal into the same class as restricted railroad
ticket, good for this day and train only.” .
Frederick Schauer, Precedent, ¥4 Stan. L. Rev. V), eV)-YY (A 3AV),
Ol il Aul o g siwall el alSal b Jsaill apdl) Ligall 2 ) 60
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Steven J. Burton, The Conflict Between Stare Decisis and Overruling
in Constitutional Adjudication, Yo Cardozo L. Rev. YTAY YIAV-AA

(Y1 £).
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Charlotte C. Bernhardt, Supreme Court Reversals on Constitutional
Issues, ¢ Cornell L. Rev. @2, oV (1 3¢£A),
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Charles J. Cooper, Stare Decisis: Precedent and Principle in
Constitutional Adjudication, YY Cornell L. Rev. £+), £+ (Y3AA),
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Ibid; Amy Coney Barrett, Precedent and Jurisprudential
Disagreement, 4) Tex. L. Rev. YY) YVAY (Y1),
A

Michael J. Gerhardt, the Irrepressibility of Precedent, A%, N.C. L.
Rev. ) YYa, YYAY (Y4 A),

The Latin maxim means “to stand by precedents and not to disturb
what is settled.”
See in that regard John P. Stevens, The Life Span of a Judge-Made
Rule, °A N.Y.U. L.REV. Y, Y n.Y (V3AY): Thomas Burns, The
Doctrine of stare Decisis, Thesis, not published available at
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https:
[/www.google.com/&httpsredir=) &article=) YYY&context=historical
theses. (Last accessed V-)Y-Y«1A),

B

Black's Law Dictionary, p. Y:°% (°th ed. Y4Vv4). According the
blackboard, Precedent is defined as a "rule of law established for the
first time by a court for a particular type of case and thereafter
referred to in deciding similar cases.” Henry P. Monaghan, Stare
Decisis and Constitutional Adjudication, AA Colum. L. Rev. YYY,
var-1y (Y4AA) (suggesting that there is no clear definition of
precedent but that whatever definition people choose should include
the rule or standard set forth in a case)
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Frederick Schauer, Precedent, ¥4 Stan. L. Rev. @Y\, oV)-YY (Y 3AY);
“The previous treatment of occurrence X in manner Y constitutes,
solely because of its historical pedigree, a reason for treating X in
manner Y if and when X again occurs." .
Michael J. Gerhardt, The Role of Precedent in Constitutional
Decision making and Theory, 1+ Geo. Wash. L. Rev. 1A, v& (Y44))
(the phrase "constitutional stare decisis" refers to the settled doctrine
about the respect the Court should have for its own decisions
interpreting the Constitution.) .
David A. Strauss, "The Irrelevance of Constitutional Amendments,"
VY€ Harvard Law Review Yéev Yeed (Y..), y
Akhil Reed Amar, AMERICA’S UNRITTEN CONSTITUION, THE
PRECEDENTS AND PRINCIPLES WE LIVE BY, Basic Book,
YYY-Yo (YY),

Yo
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Barrett, Supra note vV at. YV Y, -
Gary Lawson, The Constitutional Case against Precedent, YV Harv.
J.L. & Pub. Pol’y YY¥, Y¢ (1 44¢); Jan Komarek, Judicial Law Making
and Precedent in Supreme Courts, LSE Legal Studies Working Paper
No. JARRAF p. 1, available at
https://www.cambridge.org/core/journals/cambridge-yearbook-of-
european-legal-studies/article/precedent-and-judicial-lawmaking-in-
supreme-courts-the-court-of-justice-compared-to-the-us-supreme-
court-and-the-french-cour-de-
cassation/YFYDAEYADB)Y «YY+AYeYAD ¢ tEDAF 10« 14 (last
accessed A/4/Y+VA), ‘
Loy Al (8 Lia (oY) aSlaall e ol 5300 Basiall Y gl Ulal) daSaall casS 8
Can A8 LalSal (e o 8 Lgie Jand ol Ll dpliadl) gl gus 6 agle &yl
Aaadl Lgale @yt ) goaball aa gkt (a8 5 30V aSlaall gy Y 4dly Cauad
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& ot Lee s Lgie Jsaal) o A8 oda Slad) o 3 Bl o3a 8 Lle i)
" Llal) deSaall (g jumnl) alainy)
See Rodriguez de Quijas v. Shearson/Am. Express, Inc., ¢4+ U.S,
EVY, £AE (VAA), “If a precedent of this Court has a direct application
in a case, yet appears to rest on reasons rejected in some other line of
decisions, the Court of Appeals should follow the case which directly
controls, leaving to this Court the prerogative of overruling its own
decisions.”
Lo J 8 (S0 ) laill aUail) 8 Ailadll (5l guad) Tanad ad U 50 Gpaal ol 35
Aaasl 5 by Cilia Sl Llal) AeSaall 3 gA5 (e s2nall LY ) 6 e e 5o
oSlae s Bl Sadll Ji e Ll de o) ekl Jsd axe 5 Jsd
Y Udad) daSadl) alal & giall o gedall dps o ) Clibany) s Caa oY Sl
A aae (8 & ey led) Ao b sall O gadall  Maa) (e ALl aal gl A glas
cYial Jslai g ¢ AoV aSlaall (B o 8 4dle e s Lay 50V aSlall alSal
sl alSal (p asl 5 o jlal die iy 8 (Llel) Aaaall Caila (g alSaY) o2 (il
ABLeall Lol 3 S5 )
kil g e gall 138 Jsa 3l
Evan H. Caminker, Why Must Inferior Courts Obey Superior Court
Precedents?, ¢1 Stan. L. Rev. MY, MA (V44¢) (Longstanding
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doctrine dictates that a court is always bound to follow a precedent
established by a court superior); Barry Friedman, Under the Law of
Federal Jurisdiction: Allocating Cases between Federal and States
Courts, Y+ £ Colum. L. Rev. YY) YYYT-Y) (Y. . 8),
A\R%
Barrett, Supra note v at. YV Y,
Slae Al8aly gl Lo Aglaill Gl sl 8Y) 31 (st AlGe ol 50 Y
el s alSal (o 45yl Lay dale 30l aSlaall oda 285 Y Caa ¢ 1Y) sl
Al (8 4o ilaall ol ASLELY) pSladll (8 Aibadll ) sl g;fé‘\{\ SN e
i Tase e Jsanl) LAY ASadl 5350 e 5Y Gama Yl Sy 5 il
o Taal) 13 el a5 edaSanal) ity (g 505 y5la o 5 slall el 4 Ol Ols oo
.En Banc Court 4 (& (paaaine Lgiliad JalSh daSaall 43 il Gl caie J g2l
YA
Barrett, Supra note v at. YV Y,
il 51 sl aUail 8 o stual) Qs e ja) Jea 2yl
Strauss, “The Irrelevance of Constitutional Amendments”, Supra note
VY at. Yeod-t.,
Yo
Burnet v. Coronado Oil and Gaz Co., YAe U.S. Y4Y, €.V (Justice
Brandeis dissenting) “In cases involving the Federal Constitution,
where correction through legislative action is practically impossible,
this Court has often overruled its earlier decisions. The Court bows to
the lessons of experience and the force of better reasoning,
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recognizing that the process of trial and error, so fruitful in the
physical sciences, is appropriate also in the judicial function”; See
also St. Joseph Stock Yards Co. v. United States, Y4A U.S. YA, 4¢
(Justice Stone and Cardozo) “ Star Decisis has only a limited
application in the field of Constitutional Law”; See Also Seminole
Tribe of Florida v. Florida, YV U.S. £¢, V1 (Y447) “Our willingness
to reconsider our earlier decisions has been particularly true in
constitutional cases, because in such cases correction through
legislative action is practically impossible.”
D1 )l A 50 ¢y siasall plialll alSal 8 Jaill  anil) Lagall ae HS0 "
NTVE o (Yo ) ) il g ) sill Ay yell uagil)
G smdl Tane pe calalad ) Llal) Sl M8 (e diae Al a1 138 aags
Tajle pe Auliad Anbis il o Wil g ola e G gl8 fane 45 € (il e Y cdsliadl)
LaSall
Patterson v. McLean Credit Union, £¢3) U.S. Y1¢, YVYY (Y4AR) (The
U.S. Supreme Court viewed precedent as a “basic self-governing
principle within the Judicial Branch); See also Citizens United v.
FEC, eeA U.S. YY)+, ¥AY (Y+) ) “Stare decisis is a principle of policy
and not a mechanical formula of adherence to the latest decision.”
A1 il Aglmil iy el e o ) i) a5 LEYT 3
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Black’s Law Dictionary, Third Pocket Edition, Thomson West, )V
(Y++) ( Defines Overruling as follows: “To overturn or set aside a
precedent by expressly deciding that it should no longer be
controlling law.” Overrule is also defined also in Black’s Law Online
Legal Dictionary Ynd. Ed. To supersede; annul; reject by subsequent
action or decision. A judicial decision is said to be overruled when a
later decision, rendered by the same court or by a superior court in
the same system, expresses a judgment upon the same question or
law directly opposite to that which was before given, thereby
depriving the earlier opinion of all authority as a precedent. Available
at https://thelawdictionary.org/overrule/ (Last accessed V-1Y-Y+VA),
S g A a1 AL A gl aalaally ) ) Bl sl e Jganll Cay i il
lly b aal ) | il 48l gy JB 3 gy i) e
Thierry DI Manno, les Revirements de Jurisprudence du Conseil
Constitutionnel Francais, Cahiers du Conseil Constitutionnelle, CCC.
N. Y« Yoo P YoV “Classiquement, le revirement est compris
comme « I'abandon par les tribunaux eux-mémes d'une solution qu'ils
avaient jusqu'alors admise; adoption d'une solution contraire a celle
qu'ils consacraient; renversement de tendance dans la maniére de
juger » ... Ainsi, et pour faire bref, le revirement de jurisprudence
constitutionnelle peut simplement étre défini comme un changement
de jurisprudence décidé par le Conseil constitutionnel et traduisant
une opposition entre une solution ancienne et une solution nouvelle.
En dautres termes, il s'agit de I'abandon, voulu par le juge
constitutionnel, d'une solution jurisprudentielle antérieure au profit
d'une solution jurisprudentielle nouvelle et incompatible. Plus
précisément, le revirement de jurisprudence constitutionnelle est
constitué, des lors que le Conseil constitutionnel a décidé, de son
propre chef, de dégager d'un méme texte de référence a appliquer
dans le cadre de son contrdle une interprétation opposée a celle qu'il
avait retenue jusque-la.”
(earill Bdall 2o ) giSa il ALl @il sl o Jsaad) iy lad Jsa 3l
) FVAYE a Gl an )
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Chle o leaSa b ASadl el 13 il cVl e alial
Grsimed el gl Tasa o Jonill 3 AaSsall B3] e Wala b dakals
L e et 5l Tae il (3l

So AV Ll sl b)) clladl 50 e Jalg
Motion Picture dizad i lgilead Zu;ﬁ\ Giledl e Jeanll 8 Lgnae
SO E SO P | crals L b el G Patents Case
wle Cfind lee lglgae o clill Vlaw g YV Loy ol Lol (a9 el
Cass dumi & lglad 1S, V¢'Henry v. Dick Co. i b

Yy

P. Mouzet, « Sur les revirements du Conseil constitutionnel »,
R.D.P., Y« Y P YIYAYV.Y,

A\R3
Albert P. Blaustein & Andrew H. Field, “Overruling” opinions in the

Supreme Court”, Y Michigan Law review Yo\, 'YV (YaeA),
Yo

Bradley Scott Shannon, Overruled By Implication, Y'Y Seattle U. L.
Rev. \0\, Yoy (Y~ ~‘1)_

Y1

Ibid. at. Yo £,

Yv

Motion Picture Patents Co. v. Universal Film Mfg. Co., YéY U.S. Y
(Y4YY) “ it is obvious that the conclusions arrived at in this opinion
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Locad b ASadl ale cojmiad Lo b cucad s " county case
O Qy:“ej Jsiwdl) Al&ST an Lyl Harshman v. Bates County
Rodriguez de Quijas v. i b lgiload Loy ¢ Maie Joaall &
sdgly' 4l 4y culel (gM)y Shearson/ American Express, Inc.
Gy CTWIlKO dacad 4 mlad) aSs e ASaddl Jand el
Shalala v. 1Y) Counc}l on Long Term Care, diad & WSs
salss il Jlsall 3 3yl 35 e elond o AeSadl) 4 a3l Inc.
Ay mpeal e Aail) sl sl G Jsall B35 L les
T e s 2Dle
S JaY) e Fub dgieal sl e el Jeaad) W
a5l s llal i (g)5ind et ) Tae o AaSadl) g Jpa
S By s ) B Ll Al el el (50 cuas
O i (Joaal) paliiig dua (lgilad) ) Wgal) b pasl Al Azl

are such that the decision in Henry v. Dick Co. must be regarded as
overruled”
YA
County of Cass v. Johnston, 4¢ U.S. Y1+ “It follows that our decision
in Harshman v. Bates County, in so far as it declares the law to be
unconstitutional, must be overruled.” .y
Rodriguez de Quijas v. Shearson/ American Express, Inc., ¢4+ U.S.
£Yv, £Ae (Y2A4) (for all of these reasons, therefore, we overrule the
decision in Wilko.). .
Shalala v. 1YY Council on Lon Term Care, Inc., °Y% U.S. Y, YA
(Y+++) (This Court does not normally overturn, or so dramatically
limit, earlier authority sub silentio.).
AlSal Hhail da) a4y ) siall Gl gud) e Jsaadl e Alal) daliadll cilipladl) cp
A Ll s Llall AeSadl)
Chicago & Eastern lllinois R. Co. v. Industrial Commission of
llinois, YA€ us. Y47, Y43 (V4YY) “both prior cases are out of
harmony with the general current of the decisions of the court ... and
they are now definelty overruled.” Smith v. Allwright, YY) U.S. 14
(Y4¢¢) “Grovey v. Townsend is overruled”’; Girouard v. United
States, YYA U.S. 1Y (V4€7) “ we conclude that Schwimmer,
Macintosh and Bland cases do not state the correct rule of law.”
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Saicly anadll fasalls SieV) anes SV Sladll Bl sas VI syl
Llell ZaSaall oSl a8y Taie Loage 33 cleadll 8 4y Jorall Tal

¥

Shannon, Overruled By Implication, Supra note Yo at. Yo¢,
OneSa G Bl 3 ga 5 3 yaay ol il el Jsanl) of olad¥) 1aa jlail K5 7
2 Aaall 32 ) il 1Y) Lae At (oaay olld 5 A gl AIKEY) Gl J s opaliata
G sle s 4l (g an sl den s (e 0 a5 Lo dag s et (e AT ) g
Lo cllia Gad ald (Blala IS s ol dpaie e 23] e el sl oIS
Jsaadl 138 it 3 ASaY) & dxal e ol DRl sale) (o il b ade
138 Jsn el W 0 Ld Gl e W) Cpaty adls dlly oy o I 0S5 cleilall
Al eyl @\‘) c&_}ﬁa}d\
Maurice Kelman, The Force of Precedent in the Lower Courts, ¢
Wayne L. Rev. ¥, YA (Y41V) (Absent a fair ground of logic or policy
which serves to reconcile later with prior decisions, the lower courts
should not shrink from declaring that an implied overruling has taken
place and should in that effect give full effect to the change); See also
Gerhardt, The Role of Precedent in Constitutional Decision making
and Theory, Supra note ‘Y at. A (“Implicit overruling and
distinguishing cases differ in their respective practical effects: an
implicitly overruled precedent no longer controls even if the fact
situation it initially purported to resolve, while distinguishing
precedent at least retains sufficient vitality to resolve a fact situation
identical to that which it originally settled”). .
YA James Wm. Moore, MOORE’S FEDERAL PRACTICE, Sec. ‘V¢.
«o[1],at YYV¢-£71 (Yd ed. Y+ +A) (although a lower court is bound by a
prior decision of higher court until that decision is overruled, there
are circumstances in which a prior decision will be overruled
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Agladl) ilged) (s2n) O lalls alall (Sl 35 o \glsk Texas
£ Y Le i Lol 3 (e Byilim SAT o Lgind L (g LSl
b ) sl ol s a cdila) sda e AaSadl Jaae e clall Yisa
LA KSY) b Ay
Glsdl Ge eaall Joaall 88 Adleadll ikl Gl e
Brown v. éoard of izl 4 Ll L&l oS8 cd)gicall

Cilabis Ljgi pae ) AeSadl) el oSS 138 3 . Education
LagSall Gujlaally Cilaalally Joadl)l aclg lgund Al dojaiell 484
oy Gue ) Separate but Equal sl as Blsboad) Tasd guadaily
Lysiedy oSall ululS Plessy v. Ferguson duad b deSadll aisdel
D alpally il il ilands g U] Jlae 3 Ailee clabia 3k

Tl

implicitly rather than explicitly. A lower court is not bound to follow
a decision that has been implicitly overruled); Hugh Baxter,
Managing Legal Change: the transformation of Establishment
Clause Law, £¢1 UCLA L. Rev. Y¢Y, ¢¢0-¢7 (1 49A)(deciding that the
Supreme Court’s own cases implicitly have overruled and earlier
precedent defers to, rather than defies, the Court’s authority.) .y
Asher v. Texas, YA U.S. VY4, YY)-YY (A AAA) (Even if it were true
that the decision referred to was not in harmony with some of the
previous decisions, we had supposed that a later decision in conflict
with prior ones had the effect to overrule them, whether mentioned
and commented on or not.” i,

Brown v. Board of Education Y¢V U.S. ¢AT (Y 30¢), .
Plessy v. Ferguson, Y1V U.S. oYV (Y A37),
Lulie Separate but Equal 48 &) se 5 bsal) asa 5 3e J5Y Ulall daSaall <
& el any (anadidy ) siuy Plessy v. Ferguson 4sd 8 joball LeaSa
By ah e 90 slandl b bll Clasal e Gkl sall daladl SOl sall 5 Jall il
ASall L) LgalSal b daSaall wiaaie) ) sivs Wl 48 580 a3l sbsall fase jla
e o ) adadll s AasallS o AT SWlas (b (g aiadl el b 4 sty
.Brown v. Board of education (s 4ic 4aSall
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Suadl Glebw Lpsied ae ) il calladl ol e LgaSs
b 4 Jeacg Plessy 4 Uaa J;;j e Ju dld i (sraiall
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Loy Josadl 9 o

duysind) Glsud) o AeSadll Jsse 6 o eaiall 13y aag

Joaes Ao Lol o Liagjea Jganl) 128 (S 13) Wl L daclsh o Galy)
Yoro Alall 038 & Joaad) el Koy ¥ s (Jlall Jasws Ao ginad
o0 A gyl gkl BahY Jlee] sa Jy daSad) uils (e L)
O dygins e BB e

OsS ol LRl — G L sad lem Gl e Jaanll OIS 13
Al Gl (Jgaell 138 g 8 lgahale (8 (AaSaall 3al) 5300 AL
Gaall (8 Bluali uis e o o — L & Ly cad S (4
Special (g8 [y dsner Llall L&l wiend Loilgy — oG
™ Justification

v

Blaustein & H. Field, Supra note Y¢ at.\ eV,
sla 38 Plessy V. Ferguson dumi b Llall sl slail m juall Jsaall L
.Gaylev Browder, YoY U.S. Y (Mow)MmuM V40T dle 8154k
O \).L\A.I} Plessy Lghanial u_\S\ Sl Al c_q\_q} o‘).t;y‘ oda Chiava’ dua
Aala) Ol sall i o sl Gl e cpidal gall
See also Steven G. Calabresi, Text vs. Precedent in Constitutional
Law, ¥ Harv. J. L. & Pub. Pol’Y 3¢V, 4eY (Y.+A) (arguing that in
Brown v. Board of Education, the Court implicitly overruled Plessy
v. Ferguson).

TV 0a ) g el ¢ apdll Lagall ae stﬁ::

Steven J. Burton, The Conflict Between Stare Decisis and Overruling
in Constitutional Adjudication, Yo Cardozo L. Rev. YTAY 114£-3%

(Y1 £).
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sl (6$ o) s (@ygineall pliadll AlSa] 8 Jgaad) @iay s
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Al e bty dngieall Galsadl e Jeaall Gl cani Ll it
o dadl oy amd) zoAl o A s il Tae o ol
e Y il Al Gdsadl 8 ade jiies b g Lol Callie 3L
GsS Of 53 Y sgd o (g Ay Caunaly 4i5a ol dpiase Alls e (gom
Dlaldl daYl e el 3ms

sladll sy ) Blag) e Sleadll Jeaedl cabiay el
(s (e ibiaill dsud) (e e il Lo ki solill <))
bl 5l ilejlial e

o Al Lumill e’ Ay e JSladll dsael) cabisy lX
b S Ll ) 8 Ayl Aeddll EL

& sbadll ) ol Lo < dlisll o3¢8 “Distinguishing a Case”

Gulill e Al gjlaall Adeall SV (galinl 3.5V Basiall LYY
doadll aSly Sty AeSadll asd lgdy L ASLR) (lsadl ol 3l

Planned Parenthood of Se. Pa. v. Casey, ©+© U.S. AYY Act.co
(144Y).
FA o Gl ga el ¢ apdll Bagall ae ) g€0°

el A yTaal) WLl 008 301 ol 50 om 4l 3 llia o 1) 8 JLaY) a
ladad Al Lueadll 5 daagpail)l ol ghadll 0 a8 bl Gl gl (e oLl

) Al 3 Gl gl o3 s} ) S 55 S 5eY) eliadll
Douglas, “Stare Decisis”, €% Col. L. Rev. VYo VeV (V4¢13) (the
distinguishing of precedents is often a gradual and reluctant way of
overruling cases.”
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et AaSaddl dext Ladie 5,aY1 AN o3 gaams C.Precedent

Distinguishing a Case s duadll Al e AL dpndll et 31 g 2 51"
: il
Michael C. Dorf, Dicta and Article I, Y¢Y U. PA. L. REV. Y34y,
Y Y(Y44¢) (Dorf explained that distinguishing a case becomes a
valuable tool for the courts in constitutional adjudications in cases
where there material facts of the case in hand differs from facts of the
precedent since stare decisis would apply only to the facts and
ultimate outcome of the earlier decision, and would not require future
courts to follow any broader principles stated in the precedent-setting
decisions.
Al gl JuS daal 50 1kl g sasall 138 8 4y ) ARl aal
o Llal) Ay sl AaSadl) Jand e $ ) sl 48 1 mdi Ja — & jall 4y 506l
oa YooY (ol o JY A e SUD aal) A gieall Alaa "Ca g § ke oliad
LS 5e¥) Llall AeSadl) Cuila (ga Sl o galll anall gl aaai ) giSall S0 33 5) Vo
G (o2 aaly 38 AeSaall (f Al gy Ailimil) (5ol sl Tase (o Jilatll (ym yas 1Y) 02g]
g il 158 Ay | Jpfe s Gl dapsil) Gl pud) (e QB g sleal) Sud
O i OIS Ls A Vs Led 035 Y Cmse ) liy (G i jlae o il Tl e
Al el e Jsanll aa g 58U L 0 5
YIV50Y ol aan el el Badall a0 @lld 8 Wyl aal
Narrowing a Precedent dslsill s sudl (3 (e (Gaacaill 301 Jsa 2y 3allf
b
Richard M. Re, Narrowing Precedent in the Supreme Court, V) ¢
Colum. L. Rev. YATY (Y+)¢),
Jsaadl mllaas 4091 28 o 48 1Y) Basiall Y Sl & 48 (e amy sl
o A0 o8 adle (g skt Lo e 4SS ¢lly 5 Stealth Overruling i) sf aial)
ool dsay Gl () Aaladl (505 BT A8yl Ailialll Gl ud) e Jsae

— Overruling constitutional precedents in the American jurisprudence S slaill (3 4y siudl) G gad) (o Josal)  mm— YAAY



m— MY E" il (g AN i) S adalh- (A 93N g s sLaBNIp glatiiilone

gk (3Lhi (e a0l ) Seags Gram sad oAbl 3ilsal) (08
P lgaldl Bplaiall Lladll Lo Jola (e aide cishail Lo bl slasial
Gabity lgd e i Y Al JlsaY) 8 A eds ) ASad) el eosales
al) o Aaill 2Ll sl san) s A sl 5l uulat
dpadl e GLLY) Laly ol S adall @b ol Leld e
led Saad Al Jlsal) 8 W) a3l doleal) Lol edwg LABL
Adeal) BV ol (e LS 3 L) e gt ool e AaSadl
e —J0 Jue e Jlaiad o WS cdibodl) Galsad) Tasd sl
cmowadl ol o Blal) s desdl) dalll e A8l Al
Moyl — AeSaall jlai dgay e — L3 gl coiseal) GIST Al &3l
& lady — BaY uiw WS — Special Justification (ala |y
o ci Vgl (culS gy V) slay Al Al e Jsaal
BY) oo g 4l V) daadl) 8L e Jeaall el a8l5l) 3 Lgiliba)
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YLl ) dslad) cies 1Y) Wit rasgig
Gigad) Gt (pe 2all A 30l Abliadll kil aal (he Jals
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Dbal ey axe ) ASadl 4@ cgul (Gdlly (Harris v, Quinn

O Jsandl iy oS Llall daSadl) il 53 Special Justification sl =l

sl olai¥) 13 a3y jall Aglizadll (5 sl
See Barry Friedman, The Wages of Stealth Overruling (with
Particular Attention to Miranda v. Arizona), 1% Geo. L.J. ), ¥-¢
(Y+)+). See also Aziz Z. Hug, Removal as a Political Question, 1°
Stan. L. Rev. ), Y3 (Y:YY) (noting “Roberts Court's habit of
approaching disfavored precedents obliquely, gradually undermining
them by ‘stealth overruling™”). .
Richard M. Re, Supra note. ¢¢ at. YA1A (“narrowing” means
deliberately interpreting a precedent in a way that is more limited in
scope than the best available reading).

£

Ibid. at. YATA,

Ibid. at. YAVI-VY,
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¢A

Harris v. Quinn, YY¢ S. Ct. YWYA (Y €),
€9

Abood v. Detroit Board of Education, ¢¥) U.S. Y+3 (Y aVV),
o bzl e Wil clae 88 L) AaSadl) ) (e seadd) 3 b5 LEY) aad
Janus v. American Federation of du=8 & Y.)A ole 81535 Abood
State, County, and Municipal Employees, Council !, No. )1-
Odbasall a3 ) ) Al 138 8 gl G VETT A US, (YA
G Al sl g G AV A ady ale dag esSall Ul 8 Glalall
Dl AlSal e pe e L) agelacail o e e il Aleadl ClalasY)
Gl¥) e 22 o dladl coniiad 3 gieall e JsY) Gl e asillad
Le daiBle p2e 5 ADOOD st 8 a2l Uadll Leie Abood e Wlsie o sud
kel &8 ) & sadaill ae ) B e ALl o2 Adde calaidl

Geoffrey R. Stone, Precedent, the amendment Process, and evolution
in Constitutional doctrine, Y Harv. J.L. & Pub. Pol’y 1V, 1A (Y4AA),
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Johnson, Y-V S. Ct. at Y¢°1? (Stevens , J. , Concurring) opining that
stare decisis is “an important part of the fabric of our law”;
Monaghan, Stare Decisis and Constitutional Adjudication, Supra note
Yo at. VEA (viewing that “Precedent is, of course, part of our
understanding of what law is.” o
Monaghan, Stare Decisis and Constitutional Adjudication, Supra
note Y+ at. VEY( viewing that “[I]t is quite clear to any observer that
the Court has no coherent or stable conception of the appropriate role
of precedent in constitutional adjudication,” and this fact creates the
impression that “the doctrine is invoked only as a mask hiding other
considerations.”; See also Frank H. Easterbrook, Stability and
Reliability in Judicial Decisions, YY Cornell. L. Rev. €YY, £YY
(Y4AA) opining, (“We do not have — never can have — a
comprehensive theory of precedent”).

— Overruling constitutional precedents in the American jurisprudence S slaill (3 4y siudl) G gad) (o Josal)  mm— YAQ .



m— MY E" il (g AN i) S adalh- (A 93N g s sLaBNIp glatiiilone

o AV Llall AaSaal) Cilge sl Callaall -
Aygiedl) Gilsadl e Joael)

d‘giﬁ\ gl

z\flglmﬂ\ éA\JAJ\ o djmdl JS.'\.J\ slasy|

U Stare Decisis 4iladl) aalged) Tae of slad¥l 138 lail (g
sy Ailadll lghsws 2@l 5y Ll ASadll Gl e Gl
Ml Al 56— sk dgay (e — AlANY) ey LUl Ledde zg)5Al
(il Jont (Y Ll Gile ey ccilelinng (sl Capey Y Rigid
e o Aihla Al Bisad) o3 lgd (6$ S Jeal) 8 s elld
catylai dgag il manll e e e Bl 3a bl an TAlle
¢lgatl (pag

oy

Jon D. Noland, Stare Decisis and the Overruling of Constitutional
Decisions in the Warren Years, ¢ Val. U. L. Rev. Y+ ), Y+ Y-+ ¢
(13419),
sLaad aal Justice louis Brandeis osxin sl (o=l olad¥) 138 (suse (e
aSal (a jaall (alall 4y ;) 8 el laill dga g oo e S ol Llad) daSadl)
Al Al o) g8 «Burnet v. Coronado Qil and Gas Co. dwuad A daSadll
e Lliall Y daSall L) (585 L iy o Alail) 5 sud) Tasey daSadll
DS aal gilE s gl 8 Ailialll alSaY) G gay Jilie (e A pudi i Le ) i)
e 4l mman U8 Lot i 33le] (e
Burnet v. Coronado Oil & Gas Co., Supra note Y+, at. ¢+°“Whether
[stare decisis] shall be followed or departed from is a question
entirely within the discretion of the Court ... Stare decisis is usually
the wise policy, because in most matters it is most important that the
applicable rule of law be settled than that to be settled right.”
Iase 4z iy o) Al 1 ol sl 1) olas¥) 13 il (e ) Caaldy Sl
G bl ol ae ) @l JalSy ol Y Lghe oaaiy aSlaall gile e dgladll 3 sl
o ae) il oda (e oaia aily Lgiliad saing Loy ol JAIY) Jah (ud g (3 sl 028 Lgiiianial
real sVl I a2y 3ell ool
Wasserstrom, Richard A. Y341), THE JUDICIAL DECISION -
TOWARD A THEORY OF LEGAL JUSTIFICATION, Stanford
University Press , Y41), P. Yo7 (“If the doctrine of precedent has any
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significant meaning, it would seem necessarily to imply that rules are
to be followed because they are rules and not because they are
‘correct’ rules); See also Alfonso Ruiz Miguel, Equality before the
Law and Precedent, )+ ratio juris YVY, YAY-AY (Y44YV) (arguing that if
precedent matters as a rule, then even a prior decision now believed
legally incorrect has to have some independent weight in today’s
decision). ..

Randy J. Kozel, Precedent and Constitutional Structure, Y)Y Nw. U.
L. Rev. YA4, YAY (Y+)A),

oo

Ibid. at. YA, o
U.S. CONST. Art. III “The judicial Power of the United States, shall
be vested in one supreme Court, and in such inferior Courts as the
Congress may from time to time ordain and establish. The Judges,
both of the supreme and inferior Courts, shall hold their Offices
during good Behaviour, and shall, at stated Times, receive for their
Services, a Compensation, which shall not be diminished during their
Continuance in Office”; Cooper, Supra note 1 at. ¢+Y (Citing
professor Alan Dershowitz from Harvard Law School, saying that
“truly conservative justices ... will abide by the notions of stare
decisis, ... and they will not move in to simply count the votes and
try to overrule a prior decision” and warning that voting to President
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Regan back in Y3A¢ will lead to appointment of “judges who are
essentially sworn to a program of reserving certain Supreme Court
decision. Something the liberals have never done”).
e Gahill cal sl O G Le paas 84S peY) Sl g0 aSU b sl
gl L) daSaall oS Lgalal 35l e Ll
Marbury v. Madison, ) Cranch © U.S. YYV YV (YA+Y) “It is the
emphatically the province and duty of the judicial department to say
what the law is. Those who apply the rule to particular cases, must of
necessity expound and interpret that rule.”
Aailal) Alzadll il jleal) (an) OIS Agiliadll Gl saall QU o 5 LEYT jaas ™
Dsiwall gmaly Leie &) Sl s common law systems alall oSl adas
AVl pal) Sl Alall 038 28l 3 oy el adSaldglle S el
Cf. JOHN O. MGGINNIS & MICHAEL B. RAPPAPORT,
ORGINIALISM AND THE GOOD CONSTITUION YA (YY)
(“The term of judicial power in article in Article 1l is, at least on its
face, ambiguous. It might be understood narrowly to mean the power
to say what the law is in a particular judicial proceeding. But it also
might be understood more broadly to include certain traditional
aspects of the judicial office that were widely and consistently
exercised ... there are strong reasons for concluding that the framers’
generation would have understood the judicial power to include a
minimal concept of precedent, which requires that some weight be
given to a series of decisions ... Precedent was an important part of
Anglo-American law for centuries before the enactment of the
Constitution, and the Founding generation expected precedent to
apply to, and continue after the Constitution”); See also Lee J. Strang,
An Originalist Theory of Precedent, Originalism, Nonoriginalist
Precedent, and the Common Good, Y1 N.M.L. Rev., £Y4, ¢VV (Y..7)
(The author argues, “By YYAY-YVYA4 | the Concept of judicial power
included significant respect for precedent ... judges would be bound
by precedent such that they would have to follow analogous

oV
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precedent or give significant reasons for not doing so”); See also
Michael J. Gerhardt, THE POWER OF PRECEDENT, Oxford
University Press, at. °A-% (Y.«+7) (“the exercise of Article IlI
judicial power entails deliberating over how it ought to be

exercised”).
o9

Alexander Hamilton, THE FEDERALIST, NO. YA, .
U.S. CONST. Art. VI “This Constitution, and the Laws of the United
States which shall be made in Pursuance thereof ...”. .
Frederick Schauer, Precedent and the necessary Externality of
Constitutional Norms, ‘Y Harv. J.L. & Pub. Pol’y £°, o (144¢) (The
author opined “Should the American judges decide that judicial
precedents should be authoritative in constitutional decision making,
and should count as part of what the Constitution is, nothing in the
constitution itself could preclude such a social and political
decision™)
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Kozel, Precedent and Constitutional Structure, Supra. note ¢¢ at.
A«Y-+Y: Thomas W. Merrill, The Conservative Case for Precedent,
¥\ Harv. J. L. & Pub. Pol’Y 4VV, 4AY (Y« A) (where he argued that
A judiciary that stood firm with a strong theory of precedent would
rechannel our nation back toward democratic institutions and away
from using the courts to make social policy™). .
U.S. CONST. Art. I, Sec. ¥ “ (the President ) shall nominate, and by
and with the Advice and Consent of the Senate, shall appoint ...
Judges of the supreme Court, and all other Officers of the United
States, whose Appointments are not herein otherwise provided for,
and which shall be established by Law...” .
U.S. CONST. Art. Ill, Sec. ) “the Judges, both of the supreme and
inferior Courts, shall hold their Offices during good Behavior, and
shall, at stated Times, receive for their Services, a Compensation,
which shall not be diminished during their Continuance in Office. e
Kozel, Precedent and Constitutional Structure, Supra. note ¢¢ at.
A+Y; See also Confirmation Hearing on the Nomination of Samuel A.
Alito, Jr. to be an Associate Justice of the Supreme Court of the
United States: Hearing Before S. Comm. on the Judiciary, )+4th
Cong. Yy, https://www.gpo.gov/fdsys/pkg/CHRG-
)+ 3shrgYe £ Y4/pdf/CHRG-) + 4shrg¥2o£Y3.pdf (where Justice Alito
acknowledge the importance of this argument by saying that “stare
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decisis is a very important doctrine ... because it limits the power of
the judiciary.”

"

Vasquez v. Hillery, ¢Y¢ U.S, Yo£ Y1e (V4AT),
delin dage il ) daalll sliac (e 2o @l S30 (8 L) 12in daal) o2a 2a
il g g all 138 I el ¢S peY) ) sinenll

- Alexander Hamilton, Supra note. % (“to avoid an arbitrary
discretion in the courts, it is indispensable that they should be
bound down by the strict rules and precedents”™).

- ) DIARY AND AUTOBIOGRAPGY OF JOHN ADAMS
V1V (L.H. Butterfield ed., Y31)). (Adams argued that
precedents stand as a safeguard against arbitrary will or
uniformed reason of Prince or Judge”).

- See also Thomas R. Lee, Stare Decisis in Historical
Perspective: From the Founding Era to the Rehnquist Court,
°Y Vand. L. Rev. ¢V TAY (Y444) (citing Madison who
contended, “Judicial oath provides no basis for adoption of
the judge’s individual understandings of a constitutional
provision at the expense of precedent”).

- See also. Stone, Supra note °- at. V+ (viewing that “the
doctrine of precedent reduces the potential politicization of
the Court. It moderates ideological swings and thus preserves
both the appearance and the reality of the Court as a legal
rather than a purely political institution™). o

Kozel, Precedent and Constitutional Structure, Supra. note ¢¢ at.
AVYV-YA (viewing that “precedents provide common ground between
justices who are inclined to view the Constitution differently. This
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point is more than theoretical; it is also borne out in practice, as
justices who exhibit divergent methodological tendencies continue to
describe stare decisis as an important feature of the constitutional
system”).
ki) @l aal ey ASy a1 sasiall Y gl g steall audill cily ks ¢ 50
Originalism la¥) oladl 4 ki (Textualism oadl ol 3V @l ks
S il ylaill o3d K S 5 the living Constitution ) ) siwall i) 4 Hlas
S S el e g aedil A5 V) saadall Gl sl 8 ladll el
b sl 4Bl o) g 0S5 SISy i e L Ay sial) 4854 3 gaa
aed dala Lpaal il il o3 sloalll g 4Bl g Cus ¢ SopeY) sasiall Y )
siall il o Gl DA (e mlall oS0 S Bpulud) Jil gl L saey
Lendal (S Lgie Ao guin s 20 8 Gadlaial g oy ) sl 355 8 50 ) 5l (1 sucaill
b (sl el s Jon y 3all sl ) g e Jlie el S L e
Gsiall (5 stual) il casd al ol aSl g8 : kil A HeY) sasiall Y )
Gsaall (9 giall Alae L) (3 s8ad Joall () 8l 2o ) 8 ¢ a8 4y ) siall iy yall
AVOIVEY Ga (Yo T) Y aaall cdpdlai®y) 5 A i)
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Kozel, Precedent and Constitutional Structure, Supra. note ¢ ¢ at.
AvA,

14
Earl Maltz, The Nature of Precedent, 11 N.C. L. Rev. Y1V, Y1A-14
(Y3AA); See also in that respect Robert H. Jackson, The Struggle for
Judicial Supremacy: A Study of a Crisis in American Power Politics,
Y4 (New York: Alfred A. Knopf, Y3£Y), “Precedents largely govern
the conclusions and surround the reasoning of lawyers and judges; ...
in constitutional law they are the most powerful influence in forming
and supporting reactionary opinions.”
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Denys Simon, La confiance Iégitime en droit communautaire: vers un
principe général de limitation de la volonté de l'auteur de l'acte,
Etudes a la mémoire du Professeur Alfred Rieg, Bruxelles Bruylant,
Y+++la confiance légitime est "le versant subjectif du principe
objectif de sécurité juridique”, son sous-ensemble tendant a la
protection des situations Iégitimement acquises par les particuliers en
cas de mutation de la regle; il est la sécurité juridique "vue sous
I'angle du particulier”, un aspect de celle-ci, un peu comme la
garantie des droits de la défense est un aspect du principe du
contradictoire.
8% Cay et 8 Wl plai) €90 CAA (a cGlad) i el o adil) Taiall 2o S0
LeSadll sl & 5 sial e 4y ) gl Alaal) ¢ Glianll (5 50 506 (paY)
OY_0) m Y oo ¥ glg o I Al G samd) e gl Alae cdy ) sl
O 0B ST Gaiaty Aalal) ) o) 3l 5y g et aly (S (Y Gy
Cargs Aaliaal) 4 Al <) pall ) jEay) e (o) as g A i) CchlEMall ) culil
Gald g dale A il alidl (e A il A8 Cal i o diglalall 5 Y de Ll
eVl acl il e s e liedaly ol e GaldSY) ol ST Cuay
Gl (30 L e o leebiasl i yis Lellaely Lealid 5 dailall 4 lal)
o2 e e ) Lld e oS Aaladl 3alldl e b jalaa Al Gld peat o clialad
" EY) g Cacanll o diladall
el Y5 (il AN 3 (061 o sede Jsa 2 Hall
Michel FROMONT, « Le principe de sécurité juridique », A.J.D.A.,,
Y247 (numéro special), YY1-YYA; M. Fromont propose de distinguer
entre deux ensembles de regles que comporterait le principe de
sécurité juridique, le premier visant a assurer la stabilité des relations
juridiques et le second exigeant la certitude des régles et des
situations juridiques, et donc une certaine qualité dans leur
formulation. » Jérémie VAN MEERBEECK, Le Principe de Sécurité
Juridique Dans La Jurisprudence Communautaire, Un Principe En
Quéte De Sens, Volume Y +, Number Y, September Y+ « A,

\A
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Maltz, Supra note 14 at. Y1 A; Blaustein & H. Field, Supra note Y ¢
at.) vV (arguing that overruling may be deemed inappropriate where “
the Supreme Court fails to give due weight to the values which are
inherent in consistence of decision — meaning specifically the
uniformity, stability and security of law upon which there can be
reliance”).
clad 1 Al iaY) Jas de 5 il cilad by aaly 4l saall 108 8 i il aaiyg
e sl DA (e Lehind b paddll by S s tl) el A ()50 A 30
A Al el ) 8l o) b 8 e padid iy Ladie (JUal) Juas b
S ead) RS J8 e Ao (5 Les canall dhal) 345 3 JiE Lagal jin) Gy
S LIS dad i) clad gl Ll 300 5Y) e (e cue 2 sa sl diall Jlay) 4l<a)
Lo Liaad Jae Vs Ld (555 ¥ Al JaaWl QL) o e Sl o) Y (sl e
rea) ) Aglendl Jae 4 oAl Clad i) Jga oy all | el (8 Sl 3 g3y Cpania gy
T. Piazzon, La securité juridique, Doctorat & Notariat, Collection de
Theses, T Ye, Defrénois & édition Alpha, p. £V. "
Maltz, Supra note 14 at. Y1A; Stone, Supra note ¢+ at. V+ (viewing
that “the doctrine of precedent reflects a generally cautious approach
to the legal issues. It reflects the view that change poses unknown
risks, and that we generally should prefer the risks we know to those
we cannot foresee”™). .
See Justice Roberts words in Mahnich v. Southern S. S. Co., YY) U.S.
A, WYY (04€€). “The evil resulting from overruling earlier
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decisions must be evident. In the present case, the court below
naturally felt bound to follow and apply the law as clearly announced
by this court. If litigants and lower federal courts are no to do so, the
law become not a chart to govern conduct but a game of chance;
instead of settling rights and liabilities it unsettles them. Counsel and
parties will bring and prosecute actions in the teeth of the decisions
that such actions are not maintainable on the not improbable chance
that the asserted rule will be thrown overboard. Defendants will not
know whether to litigate or to settle for they will have no assurance
that a declared rule will be followed. But the more deplorable
consequence will inevitably be that the administration of justice will
fall into disrepute. Respect for tribunals must fall when the bar and
the public come to understand that nothing that has been said in prior
adjudication has force in a current controversy.” 9
See also words of Justice Roberts in his dissenting opinion in in
Smith v. Allwright, YY) U.S. 1¢4, 113 (Y4£¢) “The reason for my
concern is that the instant decision, overruling that announced about
nine years ago, tends to bring adjudications of this tribunal into the
same class as a restricted railroad ticket, good for this day and train

only.”
Yo
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Maltz, Supra note 1% at. Y1A-1%; Miguel, Supra note. °Y at. YAY-AY
(arguing that overruling constitutional precedent “weakens the weight
of the principle of equality before the law to the Minimum”). -
MacCormick, 'WHY CASES HAVE RATIONES AND WHAT
THESE ARE”, IN PRECEDENT IN LAW, ed. L. Goldstein (Oxford:
Clarendon Press, Y3AY) Yee-AY (viewing that “formal justice has a
forward-looking aspect which is “what governs the duty to decide
today’s case in a way one would stick to for the future”; See also
Stone, Supra note ¢+ at. Y+ (viewing that doctrine of precedents
raises the stakes because “Justice who knows that each decisions
governs not only the litigants to the particular cases, but the rights of
millions of individuals in the present and future, will approach the
issue with less concern with the merits of the litigants as individuals
and more concern with the merits of the underlying legal question to
be decided”).

A%
See in support of this argument Justice Edward Douglas White in his
dissenting opinion Pollock v. Framers’ Loan & Trust Co., VeV U.S.
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dsad S8 i el (e Aoy lijag Gt (10 dasal 4dde calaidl]
Gljally Geaall doles e Ja Al Aol Glgad) e Llal) daSal)
= Wagas Cuw oo dlate el Yy gl pug ol Ayl
Sle ol ails e s LY gl Glbally Geasll dles sag

sl Slawall ey o LGl

Sul alladl)

Lygieall Galsaad) (e Jaall dgall olai)

platil) 8 Aladl Galgedl duedd olai¥) 12a jleail IS pae e a2l
B e @lijsyn sl chlae) Ad o g agdl V) SaY Sl
3l 153k (3 Giloaad) 038 diacal Lae Joandl lall ey b ¢ i
L3l L0 yaY) Llal) AaSaall Caliga olat¥1 138 jlail agdiins V. yulis

£Y4 1Y (YA42) (“The fundamental conception of a judicial body is
that of one hedged about by precedents which are binding on the
court without regard to the personality of its members. Break down
his belief in judicial continuity, and let it be felt that on great
constitutional questions this court is to depart from the settled
conclusions of its predecessors, and to determine them all according
to the mere opinion of those who temporarily fill its bench, and our
constitution will, in my judgement be bereft of value and become a
most dangerous instrument to the rights and liberties of the people”)v.A

Lewis F. Powell, Stare Decisis and Judicial Restraint, ¢Y Wash. &

Lee L. Rev. YA, YAT (V44+); Orrin G. Hatch, There’s Nothing

“Super” about Roe v. Wade, Y% Stan . L. & Pol’y Rev. Online, P.A,

March VY, YA,

3o 5583 aaly sl Gl sed) e sl 5,840 Al el J a3 5l
AAAT e ‘é,\l.m]\ CA‘),J\ c‘;A:\..ﬂ\ .E:ﬁ;\l\
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Kozel, Precedent and Constitutional Structure, Supra. note ¢¢ at.
V4. See also Edward Levi, An Introduction to Legal Reasoning, ‘@
University of Chicago Law Review ¢+, ©+«V (Y4¢A) (he advocates
this position by saying that “A change of mind from time to time is
inevitable when there is a written Constitution ... for there can be no
authoritative interpretation of the Constitution ... The Constitution in
its general provisions embodies the conflicting ideals of the
community. Who is to say what these ideals mean in any definite
way? Certainly not the framers, for they did their work when the
words were put down. The words are ambiguous”). N
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Act-eo
“Stare decisis is not ... a universal, inexorable command, especially

in cases involving interpretations of the Federal Constitution.”
ala Ll Gl cdgliadll g gudl sl of dpzadll 038 4 Uls daSad) cuy
ealall gladl mamiai oLl Eile (<G o)) oSas Y 5 “inexorable command”
See also in that respect Chief Justice Taney opinion in the Passenger
cases, Y U.S. How. YAY ¢V. (YA£3) “T had supposed that question to
be settled, so far as any question on the construction of the
Constitution ought to be regarded as closed by the decision of this
court. 1 do not, however, object to the revision of it, and | am quite
willing that it be regarded hereafter as the law of this court, that its
opinion upon the construction of the Constitution is always open to
discussion when it is supposed to have been founded in error.”
plai 4y ) sied pday ol (e olai¥) 38 lail (e dllia o) U BLEY) s
5030 Al e Ay shanal) 485N I o SIS 8 patiane () (g Aladl) 3 s

AY
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Olaca 3y b (gsindl) latin aa3 Lysindl) Lgidsw e Jonall 8 Llal)
dafiy e &l Jaaesll 2yl Due Process Clause (3g2all
Samall ol slall e S ploa Sles e e a5y edisiall
slaad il 3 MAdeY) Auglll Glehal) gla s Sk
gea o LGle 138 (app @siall glaa oy of o Lled) L)
Gillals g g liad) alee Abliadl) Alaladl g Lo doygicadl] Cilosusgall
S daalyal) sda il Wy *Tldaalilly L0 Clagall oda culdyuais
Lysiedl clejliall b Llall deSaall 480 HSaY) Gagads L))
OB by DA e V) Hpeain e eladl (ha lgld Lo @)l Cangy
GGl A GalieY) §) (sl daaeall L) tlaay Legh S Y
Lkl LS — IV dbicsll oY Blass clgie Joanlly Lol Lgiilgw danlye
S Sleha¥) Lsra cun JlsaY) Aulle 8 sl L — Jall

FER RPN I EE R PSRRI A L

okl elli jlaill dga y Jon
Michael Stokes Paulsen, Abrogating Stare Decisis by Statute: May
Congress Remove the Precedential Effect of Roe and Casey? ):1
Yale L.J. YeYe Yo¢A (Y..+) (The author argues that Stare Decisis is
a policy judgment, not a rule of law specified in the Constitution or
clearly implicit in in its provisions or overall structure.” .

Burton, Supra note Y4 at. Y 19A,
At
U.S. Const. amend. V. “Nor shall any person ... be deprived of life,
liberty, or property without the due process of law.”
a3 siald) Glaum iy 3 ) ) alell 28l Apliadl) Al ¢ gumd S 8 kil
() Apuadll b Lbell ASaal)
Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., Y ¥+
S.Ct. Yody YIVe (Yo)o),
Ut sa 128 S (3 siall laa 33 o John Kennedy @i (ss oamldll SJda
diladl) ddaliad) A jlas e
“ the Due Process Clause ... is a central limitation upon the exercise
of judicial power”
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M Gsind) Glaa 2l Bl dealyally 4085)) Tanad deSadll IS
Gy «Joaall 5<al Kad) slaty) jlail aaysl Al oY) daall Ao 1354
Judicial 5 Al ALl pllacadd pusal asiall of slas¥) Ina
eV iy oS gy = ) bl ladl 4 dlusy WS~ Power
il el 8 Al selsill yied) yobaall aalS ASLaal) gl
G5 2l Bilsud) o 8 salsll selll (e dene Y ad V) ¢ SV
Dl Al e laasg j,ﬁmql\ el Mo b dygiws s 3 %ﬁl}l«ud
22 e gl Omy e gl G gl gl G gl sl
bl slafialy siwall 2efs Culas M daSaall Ao gty (Glsed)
Uan ymad 3 e — cdgagll s (e cdiloadl]l (aileadls Mal Zallad)

Doonisl g Jax I el s o ) Gagmadl) 13 5 EY) aats
LY U st ) die Llell daSaal) SlSal ey 4 ) sins <Ol G gas al jua
re) (o Dbl oda Jiati 5l ye aa )Yy slai Y A yaY Basiall
Chisholm v. duzad 8 Llall daSaal) oS c Y jde galadl il -
Georgia, Y U.S. (Y Dall.) Y4 (YvaY)
Dred Scott v. duzad 8 Llall daSaall oS oY jde al N Jaaadll -
Stanford, 1+ U.S. (YA How.) YaY (Y AoY)
Pollack v. 4siad & Llell daSaall aSa claly lie (uald) Jaaedll -
Framers’ Loan and Trust Co., YoV U.S. £€Y3 (YAd0)
Oregon v. 4wl & Llell AaSadll oSa oWl o pdally peabad) il -
Mitchell, €+« U.S. VY (V4Vy) .
Burton, Supra note Y4 at. Y144- V. Y.: Bernhardt, Supra note ©, at.
17 (opining that “the process of amending the federal Constitution is
so difficult and it takes so much time that it is generally believed that
constitutional misconstruction can be corrected only by the Court’s
repudiating its former opinion.”) "
Lawson, The Constitutional Case against Precedent, Supra note Y1 at.
¥+ (the grant of Judicial Power certainly includes the power — and
perhaps even the duty — to treat prior judicial decision decisions as a
source of law, just as it includes the traditional power to treat
applicable statutes as source of law. However if the structural
inference in favor of judicial review qualifies Article I1I’s grant of the
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b @l il e dlas (S Y Galai¥) gl e daolid) salall
Glsaall el ] 13 Aals ¢ las (<8 Aaladl) (Bo)paadl Taray aSladll
Aagall dagnia e pald Glo cladl o gl HSa] Gk b
il aldll S LS daall 13 il 3) cmaaall s el s
g Glo LB 5 anglly wlld) ansall s o Frankfurter
pda o Slad) aiial b galy 4alSaly gl (agal il
O o gl sam fae ol 5 Gag e palis e pSSYly Gageaill
bl (mey Hgall pagal Gl die cual (sl pll) oy
435 N gl i) Gai oy Lese ALIS Gilaw (5 e Jull
pasal Gukiy aliia) Lalll o g dalgdd disjles 8l
Tailadl) sl (B pald e 4D ad) gl L paly il

case —deciding power where statutes are concerned, it must also
qualify the case-deciding power where precedents are concerned. If
the Constitution is supreme law, it is supreme over all competing
sources of law.) N

Lawson, The Constitutional Case against Precedent, Supra note )1 at.
YA (He argued that “if courts must search for the true meaning of the
Constitution, rather than the meaning ascribed to it by the Congress
or the President, there is no apparent reason why they must not also
prefer the document’s true meaning to the meaning ascribed to it by a
precedent court.” .

Graves v. New York, ¥+1 U.S. €17, £€3) (14Y4) (Justice Frankfurter
made it clear in that case that “the ultimate touchstone of
constitutionality is the Constitution itself, not what the justices have

said about it”). .
\
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Cooper, Supra note 1 at. €+A, o ‘
LY I o Lilbty 43 5 Llall daSaall apal) ASa Y1 anf ) Al oda sl aiiuy
fsd s Sy e Baaial)
Kerlin’s Lessee v. Bull, Y U.S. () Dall.) YV, YYA (YVAY) “ A Court is
not bound to give the like judgment, which had been given by a
former Court, unless they are of opinion that the first judgment was
according to law; for any Court may err; and if a Judge conceives,
that a judgment given by a former Court is erroneous, he ought not in
conscience to give the like judgement, he being sworn to judge
according to law. Acting otherwise would have this consequence;
because one man has been wronged by a judicial determination,
therefore every man, having a like cause, ought to be wronged also.”
Lalel) A all sl aaf sl ¢ dla 5 oLy mlil) ol Tad 5 W 58 (10 138 3 33
AVlEa (g2 & M) il e saST 5 ¢l
See in that respect Douglas, “Stare Decisis”, £¢% Col. L. Rev. YYe,
Vey (Y4€9)("The place of stare decisis in constitutional law is even
more tenuous. A judge look- ing at a constitutional decision may
have compulsions to revere past history and accept what was once
written. But he remembers above all else that it is the Constitution
which he swore to sup- port and defend, not the gloss which his
predecessors may have put on it. ... He cannot do otherwise unless he
lets men long dead and unaware of the problems of the age in which
he lives do his thinking for him”).
ol 45 8 Antonin Scalia WS oy shil (alall daall @il cluas LS
Ay Llal) AeSaall oSal
South Caroline v. Gathers, ¢4+ U.S. A+o AYe (14A%) (In any case, |
would think it a violation of my oath to adhere to what | consider a
plainly unjustified intrusion upon the democratic process in order that
the court might save face.”
O 53 dxalan 0 58 sl Gary Lawson Oswsl ks sladV) 138 sh5e (e
& Ol G el 55 il dadlay 51 il Miichael Paulsen o s s JSila s
fapmaa L s el e Alaldl L5t Gl Lol JSadl ol )
¢olail 2y 3all sael s ) sl HlSaY AR jla ddllas
Michael Stokes Paulsen, the Intrinsically Corrupting Influence of
Precedent, YY Const. Comment. YA3, Y&) (Y.+7) “the doctrine of
stare decisis is unlawful precisely to the extent that it yields
deviations from the correct interpretation of the Constitution”; Gary
Lawsen, Rebel without a Clause: The Irrelevance of Article VI to
Constitutional Supremacy, )+ Mitch L. Rev. Impressions Y'Y, YA
(Y+))). “The Judicial Power is the power to case cases in accordance
with governing law. If the Constitution conflicts with any other
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sladll 321 & A8y smally clgd AaSla ol o Laylas AeSadll Gauw
JIsaY) oda b Al i 3 “First Impression” Lluad Sl
Uasaly gy Gl 8 ke e Dyl lghle JalS Aadine 3,aY)
e gagdl) Lgileagis gl

Gilsad) Tae uba o olad¥) 3 ladl (5 Aul dabl
=y LS — e oAl i Yo e ol sadla §ygear dgloadl)
e Gaealll ) b el See s of aila e = JY) gl bl
agale)ly LIS agialy) Ja ) Laly uisdU) sladll 4yl daldl Jlas
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potentially applicable source of law, such as statutes or prior judicial
decisions ..., the Constitution must prevail”. .
Kozel, Precedent and Constitutional Structure, Supra. note ¢¢ at.
A+4 (arguing that “The doctrine of stare decisis presents no bar to
Justices' taking a restrained approach to constitutional decision
making in cases of first impression based on their beliefs about the
nature of adjudication, their understandings of Article Ill and its
implications for the exercise of the judicial power, or their practical
concerns about sweeping too broadly™).
Aty S e et )l LaaDle (8 Ol il &) s o LM all ase HSa T
VY Ga oY oo ¥l 5 o 6lall (5 50 Gl
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astlia yohig dyginall pagaalll judl ¢Adlide Jalgny yulee oo
Lpanll clyshill pe LaDliag AS)ge Lyginall A2l o Jang 50 e
Ay yaa Jaally dalai®y)y doclaally dusbudl bl Ciba. 8
" abgh N 535 5 2peall siaadll Capemy Cage
e (glsse e dyygiatl] Gulpedd] 6 Jgindl §58 paled s UL
S Cpilall gqptall #dsilly Certainty in the Law igild) aUiil
Justified expectation or Justified predictability

Gl o Joaall 588 Lyl slea¥) o olad¥) 13 jlail (55
S eled) s gl goyiall aBgilly gl aUaill hi) (glae as
‘C\}a Bac (e d8all )

Maltz, Supra note 1% at. YVY (arguing that “the doctrine of Stare
Decisis transfers plenary decision making authority from one
potentially arbitrary individual — the contemporary judge — to another
— the predecessor judge who generated the relevant precedent”) N
Maltz, Supra note 1% at. YVY (arguing that “judges are in in fact
informed by extrinsic values in their application of preexisting case
law to new situations.”)

Ol 2ol @ o g (B Ay shuall Slojally Biall (o) Sl jpudill 8 Uisg aal
a5y 2aal) AnlaBY) 5 4 il a3 gial) Alaa (LYl 5 gial 1l
Ll s sindl) omlill el il a8 A2 LsSa ¢(YO)T) VIA
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S lsall iliadll ilgadd) alai (35S 3 Jorall 88 Saal) alasy)
Dleall 4 g5 Y agil Y ¢ gyl gﬂg “the preferred course”
Mg ey Lo Gl e Dla 136 Aol oLl (gila)) Sf 2
Jsaall iy i o (o) Mis AaSadl) o i M claslall ol salsusdl o3
Llel) A€l Ciisas aginn acd olaiV) 138 lal sgiial s . lgie
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Payne v. Tennessee, YY) S. Ct. Yedy, Y1.3 (144Y), The court
acknowledged that “Stare Decisis is the preferred course because it
promotes the evenhanded, predicable, and consistent development of
legal principles, fosters reliance on judicial decisions, and contributes
to the actual and perceived integrity of the judicial process.”

Paulsen, Abrogating Stare Decisis by Statute: May Congress Remove
the Precedential Effect of Roe and Casey? Supra note AY at. YooYV
(He describes the Supreme Court position as taking the position that
“stare decisis is neither a doctrine of constitutional dimension nor a
strict rule of law, but rather is a sub constitutional doctrine of
ostensibly wise judicial practice, procedure and policy™).

o) 4 5 S8 Justice Brandeis ol s omldll el Hlaill dga 5 asli 8 aal
Industrial Accid. Comm'n v. James Rolph Co., 4uad 8 L)l daSadll aSal
A Alzadll 3 saall aae () (e ae L Sl ST (YTE ULS, YIA) YA (14Y )
Y] ¢ sall (e alae ) R 8 L o) SV Sl e ey ) daSall Al
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L&adl gadiel Al sl 5V AN o€ 2 ogal Lal o
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“Stare Decisis is ordinarily a wise "4de z s a0 Ji ¥ Lea (ilhaa fase
rule of action, but it is not a universal, inexorable commanq‘.”
A

Kozel, Precedent and Constitutional Structure, Supra. note ©¢ at
va ' 14
Roger J. Traynor, Quo Vadis, Prospective Overruling: A Question of
Judicial Responsibility, YA Hastings L.J. oYY, o£¢ (Y4VYY) (viewing
that the technique of prospective overruling “enables courts to solve
the (hardship caused by retroactive change) by changing bad law
without upsetting the reasonable expectations of those who relied on
it”); Benjamin Cardozo, THE NATURE OF JUDICIAL PROCESS,
Yale University Press, P. Y471 (Y4Y)Y) (Cardozo argued that the “ rule
that we asked to apply is out of tune with the life about us. It has been
made discordant by the forces that generate a living law. We apply it
to this case because the judicial repeal might work hardship to those
who have trusted to its existence. We give notice, however, that any
one trusting to it hereafter will do so at his Peril.”
s hiaall Y1 T Gl 3T 8 o 5ulany) el ol ) s LaY) jaas
Gilsadl e sl Lualdl LlSaY) asad & Prospective Overruling
el g el 13 Jsa 2 jall dplial)
A G L Nichol, Prospective overruling: a new device for English

courts?, Y4 Modern Law Review ©£A (YaV7),
Yoo
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the duty of the court is not to pronounce a new law, but to

Kuhn v. Fairmont Coal Co., YYeo U.S. Y¢4, YvY (V4Y+) (Justice
Oliver Wendell Holmes dissenting saying “I know of no authority in
this court to say that in general state decisions shall make law only
for the future. Judicial decisions have had retrospective operation for
near a thousand years”); See also United States v. The Shooner
Peggy, ¢ U.S. () Cranch) Y+¥, YA+Y (when Chief Justice Marshall
writing for the Court opined that “if subsequent to a judgement, and
before the decision of the appellate court, a law intervenes and
positively changes the rule which governs, the law must be obeyed,
or its obligation denied ... the court must decide according to existing
laws, and if it be necessary to set aside a judgement, rightful when
rendered, but which cannot be affirmed, but in violation of law, the
judgement must be set aside”); In that respect, See also Vandenbark
v. Owens-lllinois Class Co., YY) U.S. eYA e£Y-£Y (1Y 2¢)Y) (the Court
affirmed “ that nisi prius and appellate tribunals alike should conform
their orders to the ... law as of the time of the entry. Intervening and
conflicting decisions will thus cause the reversal of judgements which
were correct when entered”) .
Richard Kay, Retroactivity and Prospectivity of Judgements in
American Law, 1Y. Am. J. Comp. L. YV, 1o (Y.V¢£); See also
Comment, Prospective Overruling and Retroactive Application in the
Federal Courts, V) Yale L. j. -V, 4+A-+3 (147Y); Traynor, Supra
note 4% at. Yo, Paul Mishkin, The High Court, The Great Writ, and
the Due Process of Time and Law, Y4 Harv. L. Rev. 1, 1. (Y41e);
Wolfgang Freidmann, Limits of Judicial Law Making and

Prospective Overruling, The Modern Law Review, Volume, Nov.
V471, No. 1, p. 04v-4¢,
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341K Al o3 iy | Taaled g padll gl e (ki)
9l )l (Ggiw Bl G WS Aladll LU Declaratory Nature

) Blackstone, COMMENTARIES 14 (YV149),
e 4uld ) dliey 3 poball AlSaBl il V15 SEy S e el 3a S8
sSall of dgalSal 1S g 8 (Llell AeSaall i un dgmy il Jlee Y 4y g
adny g saaall ) Jeall A e a3 e il o2 Jia & aleall i)
G ¢ sinal) ae Jandl 138 G jled ) AaSad) caald Gl daSadl el 4ty ) g
Jleef auiSs i Jajidy ) czellacaall 13gd Ll Jglaally U sild o) ol 4if @l ixa
il gl Lgans )y (Al 2 5aall (8 jam 38 (55 (@ 8 o) Amy ) AL
S il pday Sl AT 551 a0 Le o sy o s gall s (SN Lali (e
Norton v. Shelby County, YYA U.S. €Yo (YAAT),
L Sle e o Ll an sl Y saclE Auadl) oda  AaSaall caS) G
AANA Ay i) e W1 ) el Gosad oS (g Bl il Ay st e
55 ) el 5l a5 ol Bsia o i Y (o ) ol sl Leba s (S Y il
b ol el LS ) (e dail) dadnia & Jo Al o Wi o) dlan
“An unconstitutional act is not a law; it confers no rights; it imposes
no duties; it affords no protection; it creates no office; it is in legal
contemplation as inoperative as though it had never been passed.”
) A4S Y Llel) AaSadl) AlSaY a3V Jga oy 3all
- Kay, Supra note Y+ at. 1o,
- Bradley Scott Shannon, The Retroactive and Prospective
Application of Judicial Decision, Y1 Harv. J. L. & Pub. Pol’y,
AV, AYVE (YY),
- See Comment, Prospective Overruling and Retroactive
Application in the Federal Courts, Supra note Y+ at. 2+ A-+ 1,
el g el i (B Al 2315 el
AA) il il e Ay giedll sy oSal iyl 300 55K -
Y080 G V9 () sha Drala (5 8all A 5V aladl il
A lae Al jo — Ay gieall adey aSall xa N BV (s a2 Wi Sy -
ciﬁ‘)\aﬂ\ Z\.LU...J Aalad) 3alaall M.L:).d\ Gy S e cGLn‘)aﬂ\ ‘)Sﬂ\ FAPON
NVEALAA a oY e A el Yl
Y VY Gaaall dealadl Hla ol ) stwall sliadll (Jladl me 32 H5S -
) Yo yeo a

YooY
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Prospective sl olSaY (il VL dieud Lo @l (s Aaiuna
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Kay, Supra note Y+) at. YA; Comment, Prospective Overruling and

Retroactive Application in the Federal Courts, Supra note Y+ at.
A4, .
Traynor, Supra note 49 at. ©¢ ¢,
ASaY) AT e e Wlall AeSaall G e o) ) pa seadd) 138 85 LY jaa
.J\ u}.\ud)ueu} )\53\ CAMEUAJIA_\JMM@J\‘}AAUQ JJMDMM\MJ}MJ}\
e e el ol ol e YJLMU‘JMMS‘(:&Y\ b oY 1 6
Sle ¥ ol ) Al bl et 488K Rada @) a3 Ao G g B
Y el Aaldll ASY) o) 4l Al Gald Lo s B uy e il
Aadalad) ac ) gall (e el (il et Lad) g o () 6ilE) BLAS) (el
“These judicial decisions are the principal and the most authoritative
evidence that can be given of the existence of such a custom as shall
form a part of the common law ... yet this rules admits of exceptions
where the former determination is most evidently contrary to reason
.. but even in such cases the susbsequent judges do not pretend to
make a new law but to vindicate the old one from misrepresentation.
For it be found that the former decision is manifestly absurd or injust,
it is declared, not that such a sentence was bad law, but that it was not
law; that it is not the established custom of the realm, as had been
erroneously determined.”

— Overruling constitutional precedents in the American jurisprudence S slaill (3 4y siudl) G gad) (o Josal)  mm— Y4y ¢



m— MY E" il (g AN i) S adalh- (A 93N g s sLaBNIp glatiiilone

Al Aals (e oSa Lot ) ggalall sl aclgill egin b agilyas
9e)lS gmalan WS o wil ey AN s aang
G b ¢l el AeSadll st.s“e»J ] «Benjamin Cardozo
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Lol e ) ad) 505 38 Lo Gilaal ) e 38 cdigils LIS
e b gl Vsl gadle dad ) ol B Cus cdapadl
"l qaila e pliin) e LS e a2l
ale s LS ¢ Prospective Overruling o &l 35U,
i) YL Ll i ool g (Ll LeSad) S
SE) ol Jaed)l Habadl SYL Laglig (Pure Prospectivity allall
) """ Selective or Modified Prospectivity
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Cardozo, Supra note 2% at. Y&¢1-¢v (Cardozo argued for the
application of prospective overruling with respect to judicial
decisions especially when they overruled established precedent by
saying “when the hardship [ of the retroactive effect of judge-made
law] is felt to be too great or to be unnecessary, retrospective
operation is withheld ... it may be hard to square such ruling with
abstract dogmas and definitions. When so much else that a court
does, is done with retroactive force, why draw the line here? The
answer is, | think, that the line is drawn here because the injustice and
oppression of a refusal to draw it would be so great as to be
intolerable”); See also William Michael Treanor & Gene B. Sperling,
Prospective Overruling and the Revival of “Unconstitutional”
Statutes, 1Y Colum. L. Rev. Y4+Y YaYY (1 44Y) (Authors opined that
“prospective overruling is best conceptualized as an exercise of a
court’s remedial powers designed to protect those who have relied on
judicial pronouncement”). Ly

Walter V. Schaefer, The Control of “Sunbursts”: Techniques of
Prospective Overruling, ¢¥Y N.Y.U. L. Rev. 1Y), 1¥1-&) (ha1y),
Shannon, The Retroactive and Prospective Application of Judicial
Decision, Supra note. )+ ¥ at. AY¢ (A Judicial decision can be said to
apply prospectively when it is applied to conduct or events occurring
after the date of that decision”); See also Kay, Supra note )+ at. ¢V,

oalall ldid)l 31 8 Jual) S s adl ) cpmseaddl 138 8 5 LAY jaas
Glo GaY Fb b L ) cle Sl mes Slo Ll e Jsaally dpaldl Al
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e Al dejliall e Lgildail G0 dliles cilejlia (1 Mkina by 38
wSlaall 2l Jadlls de g pall dgaliall cilejliall G laye of oSall 138 g
XY JKEG: R DU SN [ I RO L PRVOS R Sy W Y g

PR PR Ol g 8 gl i 08 daSaddl (V) ¢ sanlly dpualill LgalSa)
L;JL\A j\ J.c\jﬂ %) d}iﬂb ‘f.aul\ (’S;j\ Al UL’,)'“‘ ‘_A\ bJLuYLI &Ky j\ );\
Gy i b a Y1 A0V 3] AaSaall Lali Lo Glle 5 ey )l a0 Jaiasall e
laelad o <oy L ) «<“‘Prospective — Prospective” overruling Lle 4&ll
G AY) Al s e By e A @l el e allee Y zlisg aal)
Aovand) Adalid) of Ay il AdlIS
Brown v. 4wl (el o3a Llall daSaall Lgd Candi) Al 5 jaglll Lladll o8 (e g
485 b oo Ll e dal jea daSall L cuilef )5 Board of Education
Le off AaSaall il Cum Plessy V. Ferguson dssd i s ol il Giladl & jaiall
d.x;h B g _pally 6;4.18.1 (‘;J\An Gc\.u;Y\ eUn.ﬂ\ ouad e Brown sSa 4 (ol
g el (e allaty aSal) 12a u\wedmdmcqj;mmuﬁ(éd\ 138 G Gl e
“with U&Auajty\éuﬁu\a%}mjuum&ﬂ\ ;\M\LLALM}S;J\}
Brown v. Board of .aSall 84l jLaall J g3l 3aY all deliberate speed”
Education Y¢V U.S. ¢AY (140%)
o Jsadl &) 58 Le die 45 3V U guine 43V g Liladl aSaall gil) <ld Cani) S8
Agall 5 oY) clas o 5 dpaledll il ) Sovereign Immunity 4l sie ase o
Ay ) Al Y 5 ol my Lal aSad) 1aa ST Gl e Jialli ) 8 G clelleel e
Ll g gl Jalid 3 58 alaii i ol VSIS U 5 ¢ el prie (s yy lld g ol guine 439
Spanel v. Mounds .4l i ol ya (e sl 3ali ) Yl e Slas gl o3a
View School Dist. No. 1YY, Y¢¢ Minn. YY4,Y4Y YYA N\W.YD,Y4¢
ALY (141Y)
: kil “Prospective-Prospective” Overruling 4l Jss 2 3al
Freidmann, Supra note Y+ at. 1+ +; Traynor, Supra note 214 at. ©° h
James B. Beam Distilling Co. v. Georgia, ©+) U.S. Y4, oY1 “Purely
Prospective method of overruling, under which a new rule is applied
neither to the parties in the law-making decision nor to those others
against or by whom it might be applied to conduct or events
occurring before that decision” under this method “the case is
decided under the old law but becomes a vehicle for announcing the
new, effective with respect to all conduct occurring after the date of
that decision.”; See also Kay, Supra note Y+ at. ¢V,
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Northern Railway Company v. Sunburst Oil & Refining Company,
YAV U.S. YoA (V4YY),
S ol SELd) AW e gllay (S5 5eY) 4Bl e Gandl GF N8 SLEY) e
s b Gl elewd ) 3 Sunbursting zllae Pure Prospectivity
oo Jsaally Apmlall alSadl allal)l  Ldiedl Y1 Ul Aaad) L cida )
el 8 lail Ay gl ol gad
Thomas E. Fairchild, Limitation of New Judge-Made Law to
Prospective Effect Only: “Prospective Overruling” or Sunbursting,
©) Marg. L. Rev. Yo Yoo (Y41A),
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Y Mont. YY1, YV P.Yd 4YV, aff’d, YAY U.S. YeY (1 3YY) (the governing
principle for shippers and carriers who, during the period of its reign,
had acted on the faith of it.”) .
Northern Railway Company v. Sunburst Oil & Refining Company,
YAV U.S. YA (14YY) (“the state may make a choice for itself between
the principle of forward operation and that of relation backward”). .
James B. Beam Distilling Co. v. Georgia, ©+) U.S. oY oYV (“A
Court may apply a new rule in the case in which it is pronounced,
then return to the old one with respect to all others arising on facts
predating the pronouncement. This method [ may be called] modified

or selective prospectivity”). ;
AR

United States v. Wade, YAA U.S. YYA (V47V) & Gilbert v. California,
YAAU.S. YIY (V41Y)
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o il Ga o () Led gl (A5 (VAVY) v, Dllinois, €41 ULS. TAY
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ARE

Stovall v. Denno, YAA U.S. YaY, Y+) (Y41VY) (the majority of the
court acknowledged the constitutionality of modified or selective
prospectivity by holding that “we recognize that Wade and Gilbert
are, therefore, the only victims of pretrial confrontations in the
absence of their counsel to have the benefit of the rules established in
their cases. That they must be given that benefit is, however, an
unavoidable consequence of the necessity that constitutional
adjudications not stand as mere dictum. Sound policies of decision-
making, rooted in the command of Article 111 of the Constitution that
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) e GAY o
Lag doygiel Balsuall e Jgand) f olaa¥) 138 jliatl 6y Aals (e
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Y duglall AAKEY) sy (e aepll o AaSadl Al dag ) delial)
acal slanyl 138 Hlail aticss M Blglaall T e @SULY) e nslan
fase oF 3 " oalglaall Tasal Bpuiiall o Apcil) dapdal) e an s dgag
O e Y sl Glally Gsaall oy aulKe cnl€ Lo Gy slsloall
Goall A T (e 4l gt W & e gty baal V) 0
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we resolve issues solely in concrete cases or controversies, and in the
possible effect upon the incentive of counsel to advance contentions
requiring a change in the law, militate against denying Wade and
Gilbert the benefit of today’s decisions. Inequity arguably results
from according the benefit of a new rule to the parties in the case in
which it is announced but not to other litigants similarly situated in
the trial or appellate process who have raised the same issue. But we
regard the fact that the parties involved are chance beneficiaries as an
insignificant cost for adherence to sound principles of decision
making.”); See also Treanor & Sperling, Supra note )+ 7 at. YAYV-YA,

ARRY

Maltz, Supra note 14 at. Y13-V.,

ARG

Ibid.
Al ()0 sl 53) o8l sbasall & 3all 4y il Aleal) ccila i ala 0"
L leg e Yo v f oalal daala - (3 5aall A0S o) 50

— Overruling constitutional precedents in the American jurisprudence S slaill (3 4y siudl) G gad) (o Josal)  mm— Y4y,



m— MY E" il (g AN i) S adalh- (A 93N g s sLaBNIp glatiiilone

b gl iy b gt ol Y aslh clogin dleleall 2 Jadlly
b o 38 3 ey Jaald seall (e (L Jaa 8 ) J)saY)
Al cpeladl DA el ff AaSIal Angll acl@l sl o
st o e e il Jall Ueny 3 adl e clbally Ggial
Mie Joaally SlDU 5 (e Lagiaas oDhe
Prospective Overruling o Lsed! Y1 ol gal dab o
oo sl Zemldl) ASAY) Gagead 3 L) AeSad) diadel LS
3 isall eigd Lad JS Gaad b S s Y aable 3 dpgiall (3alsed
Gl — Gl ol W Gy — Joanll docaldll Lgalal 8 (llell LeSaall
ol b aa A Al Jlo susal) sl s e ania
Al Jadll gyolaially Abilaall clejliall o by sl Joaalls oalal
Gld) ge Jenall (Plely bt iS5y (pSall 1 jsaa iy oLl
ole BaY clejlia o dain B Lo o Jaaal) 13 BT 5ea e donsil
Blglaall Tasal (33 asass slea¥) (8 8 (ay LSl e jsaa Fols

4

Maltz, Supra note 19 at. Y14-V+ ( viewing that “virtually all would
agree that two incidents adjudicated by the same court, occurring in
the same place and at the same time, and arising out of facts which
are identical except for the identity of the litigants, should be treated
equally. Conversely, it is also clear that society views with
equanimity the possibility that rights will change over time.” ) -
See in that Respect Kay, Supra note ):) at. ¢4; Shannon, The
Retroactive and Prospective Application of Judicial Decision, Supra
note. )Y at. A1 (both authors argue that the Supreme Court became
unwilling to accept the inequity of making the applicability of a rule
turn solely on which litigant happened to reach the court first.); See
also Traynor, Supra note 3% at. oY (arguing that “it is equally
specious to contend that the party attacking the old rule should be
given the benefit of the new rule as a reward for litigation the issue

. Such a contention is precariously based on frustration of
evenhanded justice. If a case compels a brief for overruling, the
possibility of retroactive application should be incentive enough and
counsel must accept the risk that court will not overrule, let alone
retroactively .... So glaring an inequity is not dispelled by a
rationalization that the lucky few were only incidental beneficiaries
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of a technique designed to avert whole sale reversals.”); See also
Treanor & Sperling, Supra note Y+1 at. Y4YV; Fairchild, Supra note
Y9 gt YV,
ASadl Jamdll of AEEY) Lsiad) Y1 Gadas of ) Glead) 138 85 LEY) jaas
53 Aa Jlae AV 3 Selective or Modified Prospectivety Jssalb duldl
Go A1 138 aleny W aguadil Llall AaSaall sLiad (o (g 48l (e S s (e
281 13¢] Culatiad 28 Ll aSaall G ) am s prcal@iall (3l gloall im@ﬁd)g
Shtaall YL 1Y e Lhgie Daall alSal 8 g Y oAl Y b
Pure (=l il DAL Ll aad 5 o saedly dpzaldl) alSal) (a seady Sy
elS;)J EE SV 8 Kéy A 2AY) 5 el saclall ) gl S Prospectivity
O g Sle dual JS 8 L pad Ll @l ) sall o & <lbs «Retroactivity
Legia 0S5 38 e i o ¢Sy 3 ) puza¥) 5 Ll 3l
Ll L LalSal aaall 138 Lladl daSadll Cage o A GlSaY) b (e
eaqlll
Mackey v. United States, ¢+ U.S. 11V, 1v3 (V4VY) (“Simply fishing
one case from the stream of appellate review, using it as a vehicle for
pronouncing new constitutional standards, and then permitting a
stream of similar cases subsequently to flow unaffected by that rule
constitute an indefensible departure from this model of judicial
review.”) :See also Harper v. Va. Dep’t of Taxation, ©+% U.S. A7, 2V
(Y94Y) (“When this court applies a rule ... to the parties before it,
that rule is the controlling interpretation ... and must be given full
retroactive effect in all cases still open on direct review and as to all
events, regardless of whether such events predate or postdate our

announcement of the rule.”)
YY)
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sledl oo lguleld (e Galml) 5 Ljgiall cilbyally Gl ¢ saradl
@ o —anki dgag 0 — Jeaad) ducgpddd hapd 13 adlgl s
dguleld o Y e an o 5 lally Bgiall asehe & pasill )
265 sl palaall il e OIS 1Y) Ysike 058 Y Jsaal) o i e sy
B3 (55 3 Al sdgs Jsaadl ol 130y " Ap 5 3
e 8y alyag Gsis e ade Jadl Lo ety sl dlea] G
oe Arthur Goldberg  zyulsa i)l Cpiladl Llal) daSadll sliad aal
Gle <& OIS o)y daloaill Galgad) Tase o) algis Zaldl lal dgag
slaad oo lelsas e oy Al Jsa) 8 Ll Aol ol Gysias
G leall Blas e i) 5 lially Gainll e (ol Sllgul Callu
S Jsaill (333 Uy ¥ adl V) celall Alldl cDAS a5l Laji
T lagen o clnally Gsiall Glat g ) i

Maltz, Supra note 1% at. ¥V +; See also James B. Beam Distilling Co.

v. Georgia, °+) U.S. ¥4, eo. (Y44Y) (O’Connor, J., dissenting)

(arguing that “ precisely because this court has the power to say what

the law is, when the Court Changes its mind, the law changes with
it”).

Wam leg 41 G el aan el o anil) Bagall e H g€

N VY

v

Cooper, Supra note 1 at. £V, .
Arthur Goldberg, EQUAL JUSITCE: THE WARREN ERA OF THE
SUPREME COURT, V¢ (Y4YY) “The principle to which | refer... is
that stare decisis applies with an uneven force-that when the Supreme
Court seeks to overrule in order to cut back the individual's
fundamental, constitutional protections against governmental
interference, the commands of stare decisis are all but absolute; yet
when a court overrules to expand personal liberties, the doctrine
interposes a markedly less restrictive caution.” See also Arthur
Goldberg, Keeping faith with the Constitution, Christine Science
Monitor, Apr. Y+, Y3AY at Ye col. Y, V7, col. Y “the Supreme Court
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Goaall ity dileny o2 Joaal) Zaegydal Cllaiy adn Lo IS 1y
L) Ble e Gl il asla e Jeandl ol adll Gli cculiyally
Bpie Y AY) 58 o Apsicadl Algall g cgo lape olal Ll
DY) il slmi e lgdsan die Slaall joay ¥ oail Ll Wil
Q\ i clbally Bgiall dleal gl LGS Al &gl clileall
e D B dgasll o (e dﬁﬂ‘ O A il a5 B Sl
"% sgag duc i G5l aldll ddlaas
Gl callaal)

Lysicdl) Glged) (o Jganll (o Llall AaSadl) Ciga
Aygiaall Gilsadl e Jeandl Aliae Joa Jaall altial (e at)ll e
Gl saill Ao = Joaall 5881 ajlany Mse (g eliadlly 48l aluiily
s e olall 13 4 G S Crann 38 Llal) A&adl) jla — asly
oo Dl b lgs ash Lo LalSal cogilsiy lajlisd il dus
lie clie L Angied) Gload) e Jeas 85 A sl Lkl
YOVA ole adi ing LolalaiaV Lgisles Ay S L)) Aol
b e ) SV ool ) desial) cililasl JAY Gy -

VYV

+Aual u.u_v\j (saa)y didl

itself has overruled prior decisions restricting the rights of Americans
to liberty and equality and, indeed, has courageously enlarged theses
rights.”
Wany ey 4T G eaibaall aa el o andil) Bagall e 580"
Hertz v. Woodman dsad i Llall eSad) oS olaiy) 1as 2l 4 k) '™
308 A3 g ey laadl 281 gl Al sty ALl (3 saall Tane () daSadl) Sl Can
Gkl yie
Hertz v. Woodman, YYA U.S. Y:o Y)Y (V4)+) “the rule of stare
decisis, though one tending to consistency and uniformity of
decision, is not inflexible, whether it shall be followed or departed
from is a question entirely within the discretion if of the Court, which
is again called upon to consider a question once decided.” -
Brandon J. Murrill, The Supreme Court’s Overruling of
Constitutional Precedent, Congressional Research Service, CRS
Report prepared for Members and Committees of Congress,
September Ye YOIA available at
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Culs a8 Sl Pladl) alal) & ALl Gied) Tad dngl
Gloadl Tase aualy A o) Apeal aSB e LalSST 3 deSadl
Byl o) ddaly ¢gilall Babaw jujatg Sl LELY) (gaean 8 diladl)
LY fadl 456 35y Foundational Stone dilll aan
fundamental Zalall da¥) (63 fawll &6 5)54 Indispensable
'™ importance
ladl) Galsaal) Tanes 3255 ol Llal) deSaall ol celld (ga a2yl Sl
Js il Walsws e Jsad ol Jsae gl aled bl G3lay (53 pail) e
lelsat alel 3laS Cilty ¥ Liliadll slsaall Tase o) LgalSal L8 Gls ]
Planned Parenthood v. & cicai cdalad)l WalSal (am e
o Audie yelgl daSaall Lol Galgud) e Jaso Y Tawd) 138 o Casey
oS s LS @l i pail) gl daaball o paniad L
Stare «lls ¢y L 3 lgie Joaelly Wilsw oo gl 8 Lkl sale)
decisis is not ... a universal, inexorable command
especially in cases involving interpretations of the Federal

'™ Constitution

https://fas.org/sgp/crs/misc/R€¢°YY4.pdf (  Last accessed in
ARTARVARRYY

YYA

Michigan v. Bay Mills Indian Cmty., Y¥¢ S.Ct. Y:Y¢ YY1 (Y. ¢);
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. A°£: Hurst
v. Florida, YY1 S. Ct. 1)1, 1YY (Y+37), See also Citizens United v.
FEC, e2A U.S. Y+, YVYA (Y. )+) (Chief Justice Roberts, concurring) (
noting that the “greatest purpose of [stare decisis] is to serve a
constitutional ideal ... the rule of law”). -

Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Ao¢-00,
ala LGl el cdgliadll G gud) sl of dpzadll o288 Uls daSadll cuiy
salall gladl mamiai oLl Eile (<G o)) Sas ¥ 5 “inexorable command”
See also in that respect Chief Justice Taney opinion in the Passenger
cases, Y U.S. How. YAY ¢V. (YA£3) “ ] had supposed that question to
be settled, so far as any question on the construction of the
Constitution ought to be regarded as closed by the decision of this
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fae () el claalia sae 4 Callid) lapload aSaall o)y g
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“a basic self-governing duilmall dhludl Jaly Jeall adaig
'™ principle within the Judicial Branch”
Citizens United v. FEC dusi 3 Y+ )+ b glall Zisall LgalSal
Llad sl claled) o] Jia o€ Oly «Ailadll (5lgell fae o
Bhae o 1ls Gl ASladl Ao (mpe ¥ oag) V) cddlasll ddald)
T giebines al ol Glad) 138 Gk

a4 cusd WS

court. I do not, however, object to the revision of it, and | am quite
willing that it be regarded hereafter as the law of this court, that its
opinion upon the construction of the Constitution is always open to
discussion when it is supposed to have been founded in error.”

AV AU QAT kil ol 13 8 Al alSaY (e 2y 3al
Payne v. Tennessee, ©+Y U.S. A+A AYA (144Y); Citizens United v.
FEC, oA U.S. YY), YY (Y:)+); FEC v. Wisconsin Right to Life,
Inc., @) U.S. €€ o+«+ (Y+.V) (Scalia, J., concurring in part and
concurring in the judgment); Lawrence v. Texas, ¥4 U.S. eoA oVvy
(Y++Y); Hohn v. United States, eY¢ U.S. YY1, Yo (144A); City of
Boerne v. Flores, oYY U.S. e.v ety (144v) (O'Connor, J.,
dissenting); United States v. International Business Machines Corp.,
VY U.S. ALY, Ao (Y447); Seminole Tribe of Florida v. Florida, 'Y
U.S. £€¢ 7Y (1437); Adarand Constructors, Inc. v. Pena, Yo U.S.
Yoo, YY) (V490); Holder v. Hall, ©\Y U.S. AV¢ dgs-go (144¢)
(Thomas, J., concurring in the judgment); and Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, ©+A U.S. oY. ovY (134Y)
(Souter, J., concurring in part and concurring in the judgment).

Patterson v. McLean Credit Union, €3 U.S. Y1£, YVY (19A9)

BB
Citizens United v. FEC, e°A U.S. Y)Y+ YY (Y. V) (“Stare decisis is
a principle of policy and not a mechanical formula of adherence to

the latest decision”™).
il Sl (s3] p Al G sl lase ol Gl 138 8 Llal) Aol o

c&%\f&@u}%u\u‘ja sdJLAAuLGJUAuAL@ALA\JDJMLA‘_ALL@J\y
"l el sale] ol G sudl
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S sl 3 e ST By pn cangien Ush D llin o ASadl
OB Al Jra Glaed) 38 e Joaal) Miia gl gag alld claalasiad
o Ad miy Al Gl (4 Galil) ASee Jola agng ae
"L Sl Y AL Ay 128 LSy Galsudl 038 ki g

L&s_'a\fd\ Juadl)

Llall 2l ol 3 Zysinl) 3iloud) e (SLaill Jpoadl adyin
gl Galsad) e Jsaall asgial Jo¥) Juadl) b Licaye of 2
Jgre Allal (ajlaas uge o sbamilly ailll & dealall Jaall
Doyt L3 Llall LuSadll Ciigay Ayygianal) Lelses o Llall AeSaal
Sl e Jssall Idpin I Jeadll DA e ok il 34
UYL L) Al AT (ats shiiad DA e ellly ¢ sl
sn el i) 3 Joalall Joall 4 (npeh (AyeY) 5anial
Slsdl ce Jall i, Jlae) b eSaall dblu lhi (s
eadl ol Lo e 3 L) aal lly sy 5l 5 oy
Oulliie Gfinse b ellyy cdglaadl) Gilgad) Tae o g Al nal Ll

(I adl e

Ty

Kozel, Precedent and Constitutional Structure, Supra. note ¢¢ at.
Y41 (the argued that “when [the Court] invokes its policy language,
what the Court seems to mean is that the presumption of deference is
rebuttable under the right circumstances — namely when it’s more
important for the law to be right than settled”); Paulsen, Abrogating
Stare Decisis by Statute: May Congress Remove the Precedential
Effect of Roe and Casey? Supra note AY at. Ye£A “Stare decisis, the
Supreme Court has often reminded us, is a rule of policy, not a rule of
law.”
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Lysindl) Gilgadl o Jgaall 3 Llal) duSaal) ddalis (3l
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sladlly 4aall 3 AT WA i a8 cdede (e dygicedll Galsuldl (e
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cladl L (a5 sl Gogeall illie cuf e dysidll Glged
lgalSal 8 Llal) ZaSaall ST colat) Cand Loy cdyginnd uuldd (1 dple
Y gl Glpad) b oany Laall ol Jsill 1 8,891 85 3 Ll
sl 3dle bty iy sl i) oo Jsaall LS §guneS (g
5l Special Justification _als e Jilg Jeaall pyal Uadll @iy
Ouedll DA e Jolad aswg WStrong  Justification g8 5
Lachal) Agliadl) ilsed) aaly CoalatY) (pda Gsacasl (myn Gf cpullil)
legie U<
Lysinall Galsadl e Jeaall ¢ geneS Uasl) Lalpl 1 g6V calladl) -
.The Mistake Approach to Overruling
Gyl Go Jpaall g€ Gald e Llpdl r Gl il -
The Special Justification Approach to — a,gial
.Overruling
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Approach to Overruling

the Mistake o eVl cliadlly asall 3 olai¥) 1ia Cajed
AeSadl Al slaty) 38 Dbl Lavyg """ Approach to Overruling
O 6 (Giloall s3a 8 Uad dsagn duyginall Lgilsw e Joaall & Llal)
Wil & Uasll il Laib disape Jonall 8 Llall Aol ddal
Gyt Gk b Uadll Agliadll Gl b Unll saaiy Aglindl
Gan Lo bl 130 bl atiay bl 5l Uyt 8 Uaadl 5 sl
e s g of s e ALl sl 3 Tl il of okia
S & e gy (O] aelsdl aliinally el gkl b AS)LA
AL sda (e AeSaal) Jgail GlS

= ola¥) Iagl Uiy — AeSaall e lany ail cillaal) aggharg
ol Lae @lld o) 3 (Wil e cls e Lgiilsa e gl 0 gl
4w (s) Stare decisis sl Slsull AEN) Tase pe dalya
LSl ool aal aal ailwesy topall e e SV sladl)
Al saaiall LYl b ol

- G WGy - IS Ol gl Gl 8 sl o e
e o Y Al Y] sl Gloud) pe Jssall IS ¢S g
daladl Jals L dl s c@ild) gilaa e Jeaill Lag3l daSad)
e = Glsaadl oda Jie ce dade (e Jgaal) Allaad L LaD 138 8 Aol
Los L)l Sl Ayl ZBL) W) 3 230 Lew oo — syl dga

VY'Y

Burton, Supra note Y4 at. Y14), -
Citizens United v. Fed. Election Comm’n, ©2A U.S. Y)Y+ YA+ (Y43 4)
(the U.S. Supreme Court exemplified this view in the above-
mentioned case by saying that “the simple fact that one of our
decisions remains controversial ... undermines the precedent’s ability
to contribute to the stable and orderly development of the law”.); See
in that respect also Burton, Supra note ¥4 at. Y144,
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Llall AeSaal) plSaT ans (b agdledy 13iw slaY) 12 jleail aang
Burnet v. Coronado Oil & Zdixd 3 Llall 2eSsal) LK6S cdgadl)
Gilsadl e Jsaad) Al ) Brandeis =Wl i cus Gas Co.

By Al AeSad) g i A o) e b Aeie e Auygion
s
“Whether it shall be followed or departed from is a

question entirely within the discretion of the court.” '™

Aol 6 L) oSadl) oS colady) @ldl 5aSEall ASAY) il
Sl a8 dla Lul al \gd s llg Vasquez v. Hillery
“our history agleaill ilge o Joaall o Wlall LaSaall dbalee 3 L
does not impose any rigid formula" to constrain the Court
'™ [when considering overruling a precedent]”
AeSaal) oSs olay) 13a lgd) atw Al (9AY) AKSY) e Sl
«Planned Parenthood of Se. Pa. v. Casey duxai _i Ul

-

VYo

Marbury v. Madison, (¥ Cranch) © U.S. YYV at YV ( “it is
emphatically the province and the duty of the judicial department to
say what the law is ... if two laws conflict with each other, the courts

must decide on the operation of each”) .
AR

Burnet v. Coronado Oil & Gas Co., Supra note Y+, at. £¢+71 (V4YY);
See in that regard: Henry P. Monaghan, Taking Supreme Court
Opinions Seriously, Y4 Md. L. Rev. Y, ¥ (Y4V3) (“[T]he received
tradition among most Justices and commentators denies that members
of the Court are or should be meaningfully constrained by stare
decisis.”); Lawrence B. Solum, The Supreme Court in Bondage:
Constitutional Stare Decisis, Legal Formalism, and the Future of
Unenumerated Rights, & U. Pa. J. Const. L. Yee el (Y..1)
(referring to “the Supreme Court's well-settled doctrine that it has

unfettered power to overrule its own prior decisions”).
'YV

Vasquez v. Hillery, ¢V U.S. Yo£ Y17 (12A7),
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A el
Oalea¥! Ayl olat¥l 138 Jlail e alaall LnleV) _ang
ESI laady Ly JB ) daulil) (sylaall a6l aaf — The Orginalists
Oo lln lly T 0l jpel) i o eloaally 4mll (e
Bgpa — e padal law — dgieall pagaill juwd die ol
ielua dlaje Cpale S Al G G olad) ) geal
Y e el dal (e Vsl (e adde iy (paY) siceall
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VYA

Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Act-eo
“Stare decisis is not ... a universal, inexorable command, especially
in cases involving interpretations of the Federal Constitution.
Erroneous decisions in such constitutional cases are uniquely durable,
because correction through legislative action, save for constitutional
amendment, is impossible. It is therefore our duty to reconsider
constitutional interpretations that depart from a proper understanding
of the constitution.” -
David A. Strauss, Common Law, Common Ground and Jefferson’s
Principle, Y'Y Yale L. J. YY)V, YYYA (Y+.Y); Michael C. Dorf,
Integrating Normative and Descriptive Constitutional Theory: The
Case of Original Meaning, A GEO. L.J. YY1e V11 (144Y), .

Strauss, Common Law, Common Ground and Jefferson’s Principle,
Supra note ¥4 at. YYYA, ("[O]riginal understandings [must] play
some role in constitutional interpretation-as essentially everyone
agrees”; Michael C. Dorf, op. cit. at. Y11 "[Vlirtually all
practitioners of and commentators on constitutional law accept that
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original meaning has some relevance to constitutional interpretation”;
Richard H. Fallon, Jr., A Constructivist Coherence Theory of
Constitutional Interpretation, ):+ HARV. L. REV. YYA3 (V3AY)
(identifying original meanings as one of several sources that judges
should strive to reconcile).
Ba ) ad) ) g s sl 55 em e Aokl el il Bl e o5l e
dale Joa dgalin) B LailVl oV b easan s o) siwall Gaill ixe o ol
el e Jlie W) b ladals L) ¢ sa )l mldll e ey S Ay ) aleadl)
Dl paal 5 Ay (oldl alxie) B )5 i () agie panall ad 3 sl (a gea
Intentionalism sasal) slai¥) 58 5 liaY Canal Jaaed 5l Bala S (3o 0 s2ual Lag
ol (b (pmlll 288 )5 0 )l a8 AN el L cor original intent
Gl (a5 (g il 03] Al Cajlaiall inalls Aimalall pplidll i (sl
.The Original Meaning— — 5 el ola3¥) g8 5 ¢ ) giuall e Guaill 4
Slo 158 Cul Rasial) il Agay o ) asadll 3 b5 LS i
Al (o 5 Cum oIS Lgie a8l (pe Gl sl e i L) 5 cand (ol g
oda afiaai Le o i) L 13) Ay ginall ol gl e Jsardl 8 3y pais ddals L]
Sl i 5 daxdl gl Cag Nl ol 5 s (e 1 3ale o (ool (e Gl sud)
el oladY e ey el 5l
Justin Driver, The significance of the Frontier in American
Constitutional Law, Y+)) Sup. Ct. Rev. Y¢e, Y4A (Y+YY), He argued
that judges should feel free to “cast aside their predecessors’
outmoded thinking.” South Carolina v. United States, Y49 U.S. £¢YV,
£¢A (V4+0) (“The Constitution is a written instrument. As such its
meaning does not alter. That which it meant when adopted, it means
now”).
V€D
Burton, Supra note ¥4 at. Y14, ‘
olai¥l e ) patiiall aal (e g
GV 5 s 50 Aralan () AN DSy (5 ) steall o AN M (g sl (g ks BN -
Lall Yias g3 Y Lay oai Marbury v. Madison 4usd oSa s of 5
Aslizaidll ol gudl ali e 5y a22y
Lawson, The Constitutional Case against Precedent, Supra note Y1 at.
YA
Adai o o Al s (ulasi il Aralay (sl Jaal ¢ sl 0 JSe JULY) -
(S5 i pllai g Aglall 3l pud
Paulsen, the Intrinsically Corrupting Influence of Precedent, Supra
note 4 at. YAA (Y1),
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Clarence osbesi (i IS aaldll olai¥) 13g] (p pealiall Ll dania & b el
JalS Llall eSaall G (5 s 5 ecpllal) Ulal) daSaall 3L el aaf Thomas
al oe GIdS e 38y AL Ay ) sl Wi g e gl (b &y il Aald)
McDonald v. City of Chicago 4xx=d & Juadll & 4S) jid) dsuliey calludl)
o S Gl (ail gudailly sl ol g Jes 8 Cidal gall G cudlad Al g
) Gl 13 ol las g e 3 Y ) Aale (s3a s galadY) ) gival)
United States v. dxzd 8 VAV ale die Llell daSadll cliad ) il (e a8 llé
Y sl ddale gy ¥ SE) aedll of e Cruikshank, 3Y U.S. €Y (VAYY)
oo Sl ddale 2y Ll coplan ol 3adl 138 A jlee adhaii (8 L) dail) Gadll
1 e McDonald v. City of Chicago & aSaall cilae 288 ccaad galasl)
8 AU Jaamill e Aol atrpal @Al (o) sl il ddllae e Uals olLiadll
eliay o) Cyale ) g ) ilad Casse i s W Cruikshank
Jeaal) (b ol W (g siaaal) pnadil) 8 Y sea) rgialls Shae — il 5 siaadll
el Al ol deSal) ddale e 138 Jia sl ol Jesn alall W
) 2a e ey S
United States v. Cruikshank, 1Y U.S. e£Y eeY (YAV1) “The right
there specified is that of "bearing arms for a lawful purpose.” This is
not a right granted by the Constitution. Neither is it in any manner
dependent upon that instrument for its existence. The second
amendment declares that it shall not be infringed, but this, as has
been seen, means no more than that it shall not be infringed by
Congress. This is one of the amendments that has no other effect than
to restrict the powers of the national government, leaving the people
to look for their protection against any violation by their fellow
citizens of the rights it recognizes, to what is called, in The City of
New York v. Miln, VY Pet. V¥4, the "powers which relate to merely
municipal legislation, or what was, perhaps, more properly called
internal police,” "not surrendered or restrained” by the Constitution of
the United State.”
See also the overruling decision McDonald v. City of Chicago, 'Y
S. Ct. YY., Y+«A1 (Y+)+)(Thomas, J. concurring in part and
concurring in the judgment.) “Cruikshank is not a precedent entitled
to any respect. The flaws of its interpretation of the Privileges or
Immunities Clause are made evident by the preceding evidence of its
original meaning, and I would reject the holding on that basis alone.”

VEY

Burton, Supra note ¥4 at. Y14e,
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Joglilly pedill VLY Bpaise dimje leleny Cun catil€ay 4w
eVl Aeaall dat B Lad cagiloaly sloadll Cidfiee s Lo
3l b oo 8 Uad asall saad B Ly (lad agll oyt B Kaa
Caanag Llall LeSadll e e 5 Lo gl 38 gﬁu\quxjj‘tsem
ali e T dagial dleag gl Laba sag Y fesdl) Lasas
sl chliel Ll iy of o) i 3331 old e o it
Caagy @l clgy putty ) g8 plas (Y L ) iy hEa )
U] Gl capaly B Lali Gay LAY o dualelally A8 deLs)
aild e Uadll dyadd dygiadll Galsedl e Joaall 8 Lilal) deSaal ddal
ade Cyfiud L gpin (B Aoy ydall AV Ciladgn anl) gl e dagy o
2 i) Gapeail aulis 5] 22l (e Bl o3
<~ alld) Lg)l\ JLAA.I\ e ol cad cclal@miy) sda c«Jb
¢ gl (Blgud) e Cpegd G mall ) - s e caadanll dAlglag
Ll dygiall silsudly Precedents Loaladl do)giuall (slgud) Laag
G el Lol Sa e @lld b cpatis | <Super—precedents

-

VEY

Powell, Supra note. YA, at. YA% (Justice Powell argued that such
approach “would represent an explicit endorsement of the idea that

the Constitution is nothing more than what five Justices say it is”).
Vet

Alleyne v. United States, 'YV S. Ct. Y)o), Y)Ylea1 (Y.Y)
(Sotomayor, J., concurring) (quoting Patterson v. McLean Credit
Union, £€3) U.S. V1€, VY (Y9A%) (She argued that “We generally
adhere to our prior decisions, even if we question their soundness,
because doing so promotes the evenhanded, predictable, and
consistent development of legal principles, fosters reliance on judicial
decisions, and contributes to the actual and perceived integrity of the

judicial process.”
Véo

Ibid.

Ve

See, e.g., Randy E. Barnett, It's a Bird, It's a Plane, No, It's Super
Precedent: A Response to Farber and Gerhardt, 4+ Minn. L. Rev.
YYYY, AYY? (Y.+1); Monaghan, Stare Decisis and Constitutional
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dud (e palgal) B ) 2 48 cuzd (Gl Roe v. Wade 4.8
G ol Ghgl Ala Ll sl JS 1 Bl Gsial
RSl i 3 ke bl Janll g el Bapeadl
Gilsad) lgale Gl ¢ J9Y) ¢2nysall Bilsadl (e Cuegi Gn Auaill o2
e Vs il dgmay g A Glpud) b gy dusiy Lal) dAlondl
ol Apgind palin e Gkl gl (S clgie Jall deSall
Gload) lede 3l Al L gygieall uadll el olaaYly
Aol TSl (Sasy ARl Aall s ) i) B ag cdslel
” e Jass o
) sl dalag o olaB) a3l dde s 3 Lao o2lly
S b On Jndl auld o (Ka maaly Jlae gy o e 4w

Adjudication, Supra note Y+ at.VY4; Antonin Scalia, Originalism: The
Lesser Evil, oY U. Cin. L. Rev. A£3 ATY (Y4A4), e
Roe v. Wade, ¢)+ U.S.YYY (V4VYY); See also US Const. amend. XIlI,
sec. V.
By ginsal) 3ol )5 Llel) A siassll ol gl e el 5,58 oY) Ui 5 5LEY1 yam
o3 Jsa 2 3all il oA Clipma 8 (S 5aY) 48 oy Lgy JU8 dalal)
e ddasll
William M. Landes & Richard A. Posner, Legal Precedent: A
Theoretical and Empirical Analysis, Y4 J. L. & Econ. Y&d, Yo\
(Y3Y1). The authors defined a “super precedent” as a “precedent that
is so effective in defining the requirements of the law that it prevents
legal disputes from arising in the first place or, if they do arise,
induces them to be settled without litigation.”

VEA

Roe v. Wade, €Y+ U.S. Y)Y, V1Y (1 4VY); See also Hatch, Supra note
VA at. V-o,
e sl g a3l Ly A ASAY) i (e a8l ) (a semdd) a8 5 )LEY) jaads
Brown v. Board of Zduzd & Lladl daSaall Sa Lladl 4y ) gioal) @l sud) Jad
Gun igsinall il & Jeal) olaiDl atilae e a2l @lld s (Education
Alaill (e 13a% Y s a (s3e e - slailly 48l plaaly — ae Jaidl Ly s
okl Aaa ) o3 Jsa 3l S5 e o lall
Barnett, Supra note Y¢1 at. YYY1; See Also Antonin Scalia,
Originalism: the Lesser Evil, Y U. Cin. L. Rev. A£3/ A1) (Y 3A4), o

Roe v. Wade, €)Y+ U.S. Y)Y, 1Y (14VYY)
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Wal) ZaSaall Jano of ld o Lo st cble Bilgus ddle Bilsw e
Gyl e Jlsdey ) IS8 Ll Lghlse a3 8 daaly dbl
O ol 1 e 335 c@al aali ey el I Ll sl
dygied GlsaS Al Ll Aol AlSaT ann leigie) oy ojlall
s g Al gl ASAY) juae Joea i) agili (Lo
Lledl Galoadl i e Laae 40lKh) (620 Loy Jatisall 3 Lilell daSsl)
) RAVURYSIEW
gs\id\ alladl)
The Special Z)gicll Glgull (e Jgaall g oueS (ald )y dal il
Justification Approach to Overruling

obosledyl ) @bl s bl cady (il g Gaid e
Joaal QIS yuaS oany (g ¥ Afladll Glsall (b sany Uadl)
sl 13 Gl sdle Ly Ly sl Lidsa o Llal 2eSadl
Strong s e sl Special Justification _als e il
Gl aldll )yl 13 B8 (gaa calidig ¢ Jgaell 18 ) yu Justification
LS sl Uil 8 lgie Jeaell dhyall Apled) dpaal of Ao

Yoo

Burton, Supra note Y4 at. Y19),

Vo)

Ibid.

oY
See in that respect Bryan A. Garner et al., THE LAW OF JUDICIAL
PRECEDENT, at. Y4), Y4V (Y+7) (where he argued that “the mere
erroneousness of a prior line of precedent is generally not sufficient
to overturn it”); George Costello, the Supreme Court’s Overruling of
Constitutional Precedent, an Overview, CRS Report for Congress,
November ¥4, Yooo, Available at
https://www.everycrsreport.com/files/Y + + V1Y RLYYIVY 0344¢Yf
YYVade)¢écv - YalcoagAAAcechY évdefib.pdf (Last accessed YA-VY-
Y+«1A); See also Richard H. Fallon, Jr., Constitutional Precedent
Viewed through the Lens of Hartian Positivist Jurisprudence, A1 N.C.
L. Rev. YY«V V&Y (Y«+«A) (viewing that stare decisis principle
“authorizes Justice to treat otherwise erroneous precedents either as
binding or not on the basis of case-by-case considerations, some of
which are pragmatic and prudential”).
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zlead) o 8 gD 138 lail leal) st Al daed ) daall Jiawig
Ob lglad dnle] deld yaal Lpsiedl Glsadl e Jpaall AeSall
ool oS8 il o) Clpeall Lguils 8 Lgie Jeatll ahall dail)
danilly angrs ALl Glsedl Taadd Angls dad IS g of wild
Shally aelgill bl lgedie By a1 lgeay ) alladl
T malinall cp 8lglaally ¢ silal g g piall aBgilly ¢ gill)
et Al AKSY) @y 8 gl 13 Ll e Gl (9 s
Jue e — A8 03 (e cagibaial laed JoY) olat¥) lail Lo
Burnet v. Coronado 4..aé o Llall LeSadll oS8 = puanll Y JG)
e eyl — Zuadll oda b ASadll @l ¢us (Oil & Gas Co.
Gsbias AN b — deie e Jsaell Jlae) 3 Aeadsl) bl Loash
o b 8 tlgie Jpaadl G Jesdl 55 Lo Bl ALISY 3l
Gaload) elay 4l (5350 38 Le Calaal A gial) HLIKEY) (e ity 28 Jgaall
«giwall dallaLl)
“Stare decisis is usually the wise policy, because in most
matters it is more important that the applicable rule of law
be settled than that it be settled right.” '**

Yoy

Hatch, Supra note YA at. 1-Y¢; Emery G. Lee lll, Overruling
Rhetoric: The Courts New Approach to Stare Decisis in
Constitutional cases, ¥ U. Tol. L. Rev. ®AY, oA£ (YY),
Alleyne v. sl & L) I Bl Callud) olasV) Llall daSad) casiul M
(Ul aSall kil a3l United States
Alleyne v. United States, Y¥Y S. Ct. YYe), Y)Y1¢ (Y.)Y) (Sotomayor,
J., concurring) (she wrote “We generally adhere to our prior
decisions, even if we question their soundness, because doing so
promotes the evenhanded, predictable, and consistent development of
legal principles, fosters reliance on judicial decisions, and contributes
to the actual and perceived integrity of the judicial process.” -

Burnet v. Coronado Oil & Gas Co., Supranote Y+, at. £+7 (Y3YY).

slad¥l 13 jliail 4gle avivg Al da ol il JS5 Y ASa 13 o ()3 LEY) s

O SN o8 shaial) cld @St Ll alSaY) e KD @llia Lai) g can sk dgag acal
Al sl Ul AeSadll alSal alSaY) o2
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Aol b Ll A oSS e ol e jlail vy @l
4 o il Lukumi Babalu Aye, Inc. v. City of Hialeah
Ge 3aly s dere e Al Glsad) e Jssall Wi o) dSadl)
4 lss o oy Cus (aMAT) (Sa A LA el Gag Ji etk
i) O Lo el Audlid) alladl o desiie degane G AaSadd
% laash o dvleadll daludl

Gl elaVl I3 Ll dgay Llall dSaddl cumiel s
b all o Gla i (5,881 agiall 3 plaall @b Lo clgalSal
ce ASadl Jpil QIS jyu€ sdng men Y Agliadll (e
ol diend Lo Wasll 18 e sdle Silgn o g Waly ' clgRilous
“strong el udl S “special justification” _alall
sasag callati Cualjd (“good reason” wall cuddl ol cjustification”
YL AL Al alsadl e Jsell ulid JajyiS

See in that regard: Monaghan, Supra note YY1 at. ¥ (“[T]he received
tradition among most Justices and commentators denies that members
of the Court are or should be meaningfully constrained by stare
decisis.”); Lawrence B. Solum, The Supreme Court in Bondage:
Constitutional Stare Decisis, Legal Formalism, and the Future of
Unenumerated Rights, & U. Pa. J. Const. L. Yee, Yol (Y..1)
(referring to “the Supreme Court's well-settled doctrine that it has
unfettered power to overrule its own prior decisions”). -
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, ©+A U.S.
oY+ oVvY (Y44Y) (concurring opinion of Justice Souter) “is a
complex and difficult one . . . that must account for a variety of often
competing considerations.”
ag i )iy Casey dpad 8 Llall AeSadll oSa (agadll 134 8 k)™
e 353k A land ) g Gl Y bl Gl sad) saa) e Jsaad) ) AaSadl)
(Gl sadl 038 daua aae ol Undy Sl Y1 3 yas
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. A1¢ where
the Court emphasized that “a decision to overrule should rest on some
special reason over and above the belief that a prior case was wrongly
decided.”

Yov

Murrill, Supra note YYV at. 9.
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Llall ZaSadll eliad 8 olan¥) 13 Sl SISSY) sl Jid e
gl Gus (Arizona vs. Rumsey duad & AaSadll S A aY)
fase (3aadaty Llall AaSaal) 5Liad ol ade (e a2 ]l e "adl ) deSadll
2l o i) L) Gagead b sla sai o Al (il
although adherence to Liala B Gyl cilli fadl 13 oo
precedents is not rigidly required in constitutional cases,
any departure from the doctrine of stare decisis demands
'°* special justification

Planned Parenthood 8 Lilall deSall cacad olad¥) il g
& owill Dae s walll L)sicall Galgad) e Jgaall ok v. Casey
Py gab of ails e agilasload sl o Al slad J<s
L S ainall 8 iy AeSaall DlSa Lo

ifleadl) AKAY) (e EC L oola) N e dagall S5 a8
Alleyne v. duzad 8 Llall Aol oS8 JEd i e giag dasDU)
o Sonia Sotomayor il lgd i (s)lly (United States
Qi Jae gina culS Oy n Al Lhls a3 L Lile el
Gilsd) 038 oo Joaall (b &5 ey clgliad dulel cuils e J3la

YoA

Arizona v. Rumsey, €1V U.S. Y+ Y, Y)Y (V3A£); See also Patterson v.
McLean Credit Union, £€3) U.S. Y1¢, YVYY (Y4A%) (while “precedents
are not sacrosanct . . . ‘any departure from the doctrine of stare
decisis demands special justification.””’; Casey ©+° U.S. at A1¢ where
the Court emphasized that “a decision to overrule should rest on some
special reason over and above the belief that a prior case was wrongly
decided.”

VYod
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢: at. Aef-e0
(The Court acknowledged that “a basic change in the law upon the
ground no firmer that a change in our membership invites the popular
misconception that this institution is little different from the two
political branches of Government. No misconception could do more
lasting injury to this Court and to the system of law which it is our
abiding mission to serve”).
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G dsaall 1 pald e s 0 Al L Sl e Dal sy

gilad
“We generally adhere to our decisions, even we question
their soundness ... [therefore] we require a special

justification wen departing from precedents.”' "’

Llal) AaSadl) clis Gageadll 13a 8 5palaall SISV Gaal oy
Janus 4 Y.\¢ .le Johnson v. United States (il e JS A
<Y+ VA sle v. Am. Fed. of State, County, Mun. Employees’
e o Joglill of Glall Jans ¥ dadald iy clagad AaSaall Xl G
B bl a0 o) L Apsiedll Lblsw Ge @l e ool Slsa
T sl 1y Ay
the Special Justification jaldll ) juall (ALl a2 sgiall

ool Gl 8yg pm o Llall daSad) clad bl e a2yl
Ol sl Walsw oo Jsaell Special Justification i jalall
B Lyseks Ol Ljalialy L) Slalll oyl Gz s 3SA) 038 Gaged
Ala e 3 llys (g3 b SN ) S5) 4l e cils g
aaae e bl Jeaad) A€a Jlee] b AeSadll

8 e 2aad) LealSal 8 Llal) AeSaa) cilla el 13a oyl
Planned 4usd & il (pagee (o i) L APy (aladl ) )
lgsd il Al Ll a4l (e 32aly 49 — Parenthood v. Casey
e i paldl ) 8588 o T dusiadll Galgad) e Jaaall 358

V1.

Alleyne v. United States, Y¥Y S. Ct. YYe), Y)Y1¢ (Y.)Y) (Sotomayor,

J., concurring). -
Johnson v. United States, Y¥e S. Ct. Yee) Yeve (Y.+)e) (The Court
ruled, “There must be good reasons for overruling a precedent); Janus
v. Am. Fed. Of State, County, Mun. Employees, No. Y1-)£11 oAe
U.S. __ (Y+)YA) (The Court made it clear that it “will not overturn a
past decision unless there are strong grounds for doing so”). .

Burton, Supra note Y4 at. Y14£-37,

iy
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22z dlaieY) Sladll Jeandl Jlee] 4K gad Hlan docad < 8 daSadl)
prudential and pragmatic dolaally  duai)sl) abl;ﬁsw O
Ol Bals lase ae Jsaed) I 3Ll a0 (Ll considerations
o Gloedls AN e gmn o oSa A Shealls Wl G A3lsls
Hi.\.é_lc d}-\d\
S ahlaeY) cweoae Gl ) Al @l PLIEPLCOV PR )
Apgied) gilsw o doall ald el (agh B Al )l
LeSad) Lo cpay 4] Lol oSS 13a 8 sanly 8y b Las Leileals
dede (e dgieall Lghilgw gaa) e Jeaadl LK) (gae A i) xie
Bl e ) 5l e 520 tie chlieY) o 2e sledy
whether the rule has proven to be = leall &8sl & Gadaill
-)ylaely cintolerable simply in defying practical workability
O 13 Lo &iliadll dnladl gl Al dsild) sacldll o sagheal) A1)
whether the ~ali Ak o Lals dade e deatll Jlo aaly Cigw
rule is subject to the kind of reliance that would lend a
special hardship to the consequences of overruling and
S saclall culS 13) L «add inequity to the cost of repudiation
disgh U skl ASlse s nge Cln Asladl Al Lo
whether related principles of law g das )l duglall (salll
have so far developed as to have left the old rule no more

Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Ac¢-00,
Glag 3l gaa) Ay siud (sae dpalll 1 5l Al ANSEY) Gleiig
Lol 038 (ya gemd 8 AaSaal) gl 385 ¢ pmlga) aads Lililaiy Y 50 5 0Ll
e oaleaY) el el il Roe v. Wade daad & Giladl Lilad aSB )
dandll Can sy anall Bpom gondl) 3 Gally G550 LelatV Aaull) (3 saal) ud
e c—.;‘%l‘
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Ac¢-e0
(The Court argued that “When this Court reexamines a prior holding,
its judgment is customarily informed by a series of prudential and
pragmatic considerations designed to test the consistency of
overruling a prior decision with the ideal of the rule of law, and to
gauge the respective costs of reaffirming and overruling a prior case”
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13 L (Bl Laly 1uals cthan a remnant of abandoned doctrine
Dl @il ol it 38 Al ) yale Sl Cagylally adlE sl
Ll o Wasas) e US lasil (s saill e Cilise jshaie (e Leal)
whether facts have so changed, or sl dlgll & Gl
come to be seen so differently, as to have robbed the old
"**_rule of significant application or justification,

lwl&al e € 4 Al chlaey) cld el cay s
o el Ll o lal) 13 b glall SSAY) Al ey cdiadl
Janus v. Am. Fed. of State, County, Mun. docad
s Camser ciilal Sly "UYOVA Lle Employees’ (AFSCME)
JueY e SV oSa Gilaal Bpne Bl iyl 26 ) Y
sda 8 Cundll B35 (530 5ag VI cygieall Bilsad) e Sladll Jaall
U'_u.c*&:\; «the Quality of the Precedent’s reas:oning@w\
il el (e Al Joatl GIS ) jae el 8 2ol Uaal

Vle

Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Aet-eo
“[We] may ask whether the rule has proven to be intolerable simply
in defying practical workability, Swift & Co. v. Wickham, YAY U.S.
YY), T (Y47 e); whether the rule is subject to the kind of reliance
that would lend a special hardship to the consequences of overruling
and add inequity to the cost of repudiation, e.g., United States v. Title
Ins. & Trust Co., Ylo U.S. £VY, £AT (V4Y¢); whether related
principles of law have so far developed as to have left the old rule no
more than a remnant of abandoned doctrine, see Patterson v. McLean
Credit Union, €4Y U.S. Y1¢, YY) veE (Y4A4); or whether facts have
so changed, or come to be seen so differently, as to have robbed the
old rule of significant application or justification, e.g., Burnet, supra,
at €)Y (Brandeis, J. dissenting).” .
Janus v. Am. Fed. Of State, County, Mun. Employees, No. Y1-Y£17,
eAo U.S. (YA

iy
Ibid. (the Court ruled that “Our cases identify factors that should be
taken into account in deciding whether to overrule a past decision.
Five of these are most important here: the quality of [the precedent’s]
reasoning, the workability of the rule it established, its consistency
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Llal) LeSaall olimd gl il ) <yl dae oamy @l
L e £y e daed Anpgiadl sl G Jssel) gupedl
ailadll daldl ASlge pres ¢ laall adlgl) 8 Ggadaill Aliadl) dald)
g yhall g Ailadl s3gn ddagijel) Lgilall (galuall aiagd (Al gkl
Gilsall A et 8 2 aldl) Uadlly AR laa) Cipale ) 2318
S oalial) G oaelgdll e ) ol alaaeY) sae Dualy cdiloadl
) il Al L d
Lol dojle o dpas gl Al iyl Al o e
flow Al o3 st b dealy Ly ddale AeSaall iy i clled)
\iess Al iyl e s o slaiaY) gl Saas <)y dilal
) " Laals Al o3

Lf'td\ Caandll
Llall daSadll eliad b dygiadl) Bilsed) e Joaall ) 5
Jsaall 8 Llal) deSadl) ddalis il gld) Canall b Liage o aa
oald e @l By o lglaal bty dgjsieall @lsadl (e
Gaaall 12 PR e Jslins (Jgaed) 138 Jleey Special Justification
sl i (e Ll deSaall Whae Al eedd) @) puall e JS G ganian
Al ikl aal Gabeinl DA (e clldy (Joaell §punal) alal)

with other related decisions, developments since the decision was

handed down, and reliance on the decision™).
AR YA

Burton, Supra note Y4 at. Y19¢ ( “There is no suggestion that the list
is authoritative or exhaustive”).
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il e ddline Qllas dead B o o Lgia JS ) 13l Bpalall
) :
laadle ate e Angiad) i) e Jsaed 1Y) (bl -
The workability of the el gl & Gkl
.Precedent’s Rule or Standard
LiSloa aie o dsicall Gilsadl e Joaall : SEI Qlladll -
Alall ey Loglall sl ol foaluall atagd @Al skall
Development of Related Principles of Law dal.ll
.since the Decision was Handed Down
cagylall it e Lyl Gilsdl e Jeaall sl Qlladl) -
Change of Relevant Facts and FERP
.Circumstances
G ldl Cu dpaadl) Gl e Jeaall il llall -
.The Quality of a Precedent’s Reasoning .l

- g,

.Reliance interests 4&l «),lac)

Jo¥1 callaall
ot Gl LDl ade s gl Gilgall e Jgaall
sl a3l

The workability of the Precedent’s Rule or Standard

et e Wad) AeSaall lgl) Jlan al ahlaeY) g Jed o
G el sl e 52 Apsiandd Lghlse s3] e Jpaal
o3 olimi il 3 Ll Al 3 Gekall Gl ke clas)
2oy lanl) adlll & gadaill Aliadl (lsed) LLG axe of o daSadl)

V14

Paulsen, Abrogating Stare Decisis by Statute: May Congress Remove
the Precedential Effect of Roe and Casey? Supra note AY at. YooY
(“The unworkability of precedent provides additional incentive for
the judiciary to overrule it”).
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“the fact that a decision has proved lgc Jgaxll GilK ) s
.'"V".unworkable is a traditional ground for overruling”

Gilod) ga] o lgd g A JIsaY) G Bale el 138 aaig
G DY g daaly e g dmele ool o acld dslesdl
G B a9 Sladdl ASAT e Ll ASad) led el
) claall a8l ael o) terhie e ARl 238 diieal Lo (gak
b ) Gala tsabally aclgall o3 Guki oo led aaiy A JlaY)
Mdgline Wl 8 ) oSl IS

Llall ZaCaall oS Gasiadll 13 8 diliadll ikl aal e Jals
Garcia v. San Antonio Metropolitan Transit 4d..s a8
AT LeSaall e daghdl Ll LNSEY) il Cus cauthority
Dnleae il (Blas ae (8 Ljgical) (opad oS dlale (saa) ducadll b0 B
daall Qlaal (e allaiy (53 — Fair Labor Standards dlalall Jeall
— 2lay) Jedll Glel o Jlaad) gty sad Y1 sl A5
M Al paally il alase o

S S algd eSadl) b iapes 1 V) el el (s ol
National league of Cities dicad i lgalle o Aol @A g
el sl Ay pae SSall ) e cigid) Cua v, Usery'™”

Montejo v. Louisiana, ©1 U.S. YYA VAY (Y. .9), -
Michael Stokes Paulsen, Does the Supreme Court's Current Doctrine
of Stare Decisis Require Adherence to the Supreme Court's Current
Doctrine of Stare Decisis?, AT N.C. L. REV. VY12 Y YYo(Y .+ A) “the
inquiry into workability appears to ask whether the rule of a
precedent decision, besides being wrong, has tended to generate
inconsistent applications, fostered unclarity and uncertainty, or
proven difficult to manage in any kind of principled way--and on
such account should be regarded as intolerable.”

YVY

Garcia v. San Antonio Metropolitan Transit authority, €13 U.S. oYA
(\ ‘\/\o)_

vy

National League of Cities v. Usery, £€Y1 U.S. AYY (1 2V7)
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o aalSal BUar aa Aaledl dllbaal) julee Gl e aai o<l Lglan
dadlall dlley Y Goniell o 5355a elgd dalil) Gaall sl LYl ilaga
el Al a5 Vsl ilige e cleluy sal wlisl 45
doasSall (ailagll diend Lo Glai 8 zonn lee agdilley cal€ i
i) a9 J“traditional governmental functions”  "dalill
Dl (e alall ol cSbaal) s3a Aillde o leeSa 8 AeSadl
o ki) JalSs Candlly ) Bains " of e Gty sl SopeY)
OVl s e Lganag Y Al AesSall sl Ly ¥
s Garcia v. San Antonio Metropolitan Authority & L

L il oy Aol IS 58 Ly el Aacd s AeSad) iyl
National League & 4 8,Lay) Calludl lajlad \gle jaia) oly (3ow
Db of A deadl 234 & ASad) gl 3 of Cities v. Usery
National league of diad _d salaie) (aled) Loadal) due oSall Cailall
o sl Glbl (s ojsfaj\ Ol @Ua aaanl Cities v. Usery
sl BhA Fuud bl 05 o el Aol ol o bl ke
has proof sead) a8l Al Ladla p2e Lailg ¢ (galasy)
eSadl) vl By aie Jeael) Gyl e L cunworkable

AR &3

U.S. Const. amend. X. “The powers not delegated to the United
States by the Constitution, nor prohibited by it to the states, are
reserved to the states respectively, or to the people.” v
Garcia v. San Antonio Metropolitan Transit authority, €19 U.S. YA,
oY) (Y3Ae) (“Our examination of this "function” standard applied in
these and other cases over the last eight years now persuades us that
the attempt to draw the boundaries of state regulatory immunity in
terms of "traditional governmental function” is not only unworkable
but is also inconsistent with established principles of federalism and,
indeed, with those very federalism principles on which National
League of Cities purported to rest. That case, accordingly, is
overruled ... We therefore now reject, as unsound in principle and
unworkable in practice, a rule of state immunity from federal
regulation that turns on a judicial appraisal of whether a particular
governmental function is "integral" or "traditional”).
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oo e oY) aSlaall Gae lhlEl sl sl Ak s e
ol dpegSa ilhy oae (Sa Lo (g gdaly Jbae LG Sl
cilsin) WS T legie (Y pala Gl Lehass Ligray culsl g
G Loy Llil) A g€al) JleeY) jlins 2Dl 2o o S 4aSadl
e Lagial Aulay) cihall Jae b lglead ade il o
o il Jilee le 33Y) LeSadll Cumdy Gun (Yl clasSa
il pall iy ¥ Loy amds Lo sl sl alad) Jlally alad) JLal
Y alany)
Sa S ) 138 ) 13l Jsanll Aaladl) cilaadaill aal e
Janus v. AFSCME Zuiaé 3 Y+ VA ale Gaa jaliall Llad) daSadl)

yva

Garcia v. San Antonio Metropolitan Transit authority, €19 U.S. YA,
°oY4 (Y4Ae)(“Thus far, this Court itself has made little headway in
defining the scope of the governmental functions deemed protected
under National League of Cities. In that case the Court set forth
examples of protected and unprotected functions, Ae¢, n. YA, but
provided no explanation of how those examples were identified. The
only other case in which the Court has had occasion to address the
problem is Long Island.® We there observed: "The determination of
whether a federal law impairs a state's authority with respect to “areas
of traditional [state] functions' may at times be a difficult one.",
quoting National League of Cities. The accuracy of that statement is
demonstrated by this Court's own difficulties in Long Island is
developing a workable standard for “traditional governmental
functions.” We relied in large part there on “the historical reality that
the operation of railroads is not among the functions traditionally
performed by state and local governments,” but simultaneously
disavowed "a static historical view of state functions generally
immune from federal regulation™). »
Garcia v. San Antonio Metropolitan Transit authority, €19 U.S. YA,
©¢+-2¢ (V3A0) The Court held that “The distinction the Court
discarded as unworkable in the field of tax immunity has proved no
more fruitful in the field of regulatory immunity under the Commerce
Clause.”
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Abood v. 4= A mladl Whlad o Al dagar Glgan (gl
) "Y* Detroit Board of Education

Ostlagall ABY o 1) Abood i Llall AeSadll cuald ofy (sae 38
Public sl g Waill sla3) 1) sl & Oyt ¥ 0l asasSal
lae oo adls Al dlleadl @lalady) JIKs) aaf — Sector Union
e aswy o pgle aajd dadY) ok Lo wday = GuasSall Gualh sl
S Al bl e maill ol dllgnl () e g5k Y Fair share
3 Aadiye agall oda (sSE of Adayd cgaladV) Hgiall (e Jo¥1 daaetl
Chargeable Union 4liall aglay elal (e alad¥) opSaiy dlall dadig
Ayl alge e Alall Eige asell s3a o i 13 W (Expenses
Wl e lly e ol duiall clgasill e (0 oS bl
Non-Chargeable Union  Ja3¥) Lo e Al Laglead)
AaVL slmeY) ye guiligal e Mis lgaag ol (Expenses
Wq-LjD:WJ ges c_f“‘:’

dygie pre S Lled) daSadl) gl 3@ Janus v. AFSCME i L
nd allgnl (e clly (& W Aalall agenpll aday GuagSall (padagall al3)
Gl & i) giliad e BS @lly Asatia ¢ uail) 8 cpilagall Y50

YYA

Janus v. Am. Fed. Of State, County, Mun. Employees, No. Y1-Y£17,
oA US. _ (Y+YA) & Abood v. Detroit Board of Education, £Y)
US. Y+3 (13vY),

yva
Abood v. Detroit Board of Education, ¢¥) U.S. Y+4, YYe-Y¥1 (14VY)
(The Court found that “the notion that an individual should be free to
believe as he will, and that, in a free society, one's beliefs should be
shaped by his mind and his conscience, rather than coerced by the
State ... thus prohibit[s] the appellees from requiring any of the
appellants to contribute to the support of an ideological cause he may
oppose as a condition of holding a job as a public school teacher ...
the Constitution requires ... that such [political union] expenditures be
financed from charges, dues, or assessments paid by employees who
do not object to advancing those ideas and who are not coerced into
doing so against their will by the threat of loss of governmental
employment”).
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o ASaa) L) cama) ) Al @yl sl € sy . Abood
Gk Ll Sladl cialy ) AL Lpeall Jasall 3 Jlac)
plewr dlall 585 2 L w uall Abood (8 o)hd) Galadl Ll
e (mget o AeSaall ] Gun (SIS aay Y L (g Aliall slasY)
Jlex 2% pagads Gulill & dadge g @l oo dul 8 el

A agall ada

SGll llaal)
wiagh G skall Lalse ade s Lpgiandl] (ilsadl e Jpaal
All dlal) el dn gl aclsdll of coalaall
Development of Related Principles of Law since the
Decision was Handed Down

G Ll By WIS Ll A oy S chlaeY) Jid e
s Gl 52 i) lhlse sa) e Jaaal) i sie Gl
g Adall @il Laglall aeledlly foalaall wingd (A jedaill aa Azl
o toalaall wiagd M) jekall Adladl) dnldl ASse ade e daa
@Sl a8y Melgie Jonall GAlSy Ugh e Ley ddatipall Al acll)
oad ol 8 WS — 505 Y Galsaedl 038 i e Jeaall of LSl
gl Do (uilas e Badlay Laly ¢ S8l ol clia ) = sl
\AY.‘\SAALA:I‘B

YA

Janus v. Am. Fed. Of State, County, Mun. Employees, No. Y1-Y£11,
°oAe US. _ (Y)YA) at Y3-Y4 (The Court ruled, “Abood’s line
between chargeable and non-chargeable union expenditures has
proved to be impossible to draw with precision.” "
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢ at. Ac¢-o0
(“whether related principles of law have so far developed as to have
left the old rule no more than a remnant of abandoned doctrine™); See

also Patterson v. McLean Credit Union, €4 U.S. Y1¢ YVYY-Yve
(V3A9),

YAY
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¥l G Legia (oY) GaS el oilla (8 )l 138 ity
e LgalSaly Ll (s2a) (v Gla Liajlas LeSadll Lgad Jaadls )
il W i) s3gr Alaall 3 aclgdll 5 oliad) e Cpgh
oa) b lhail 5l g5a Aeaal) e Bads ) Jlpad) b ghad
(e e godase Jon lglad B dle jfiee g8 Lo Liladll Lailsw
the precedent is a recent outlier (sl Ggldll Clegiaga

""" when compared to other decisions
LSaall aSs ¢ IV AlAl ey Jgaall 4liadl) clipdail) aal i (1a
e aaga ASadll cilae (gillg cLawrence v. Texas duzd L L)
b AaSaal) cumd o aed M. Bowers v. Hardwick duss s Lgilss
Lagss &Y b Balall ol san) Bpgiass 588 Al oia
535« Homosexuals gl Guiadl aldl cp dpasead) cl@lall ey
Jsxi Ggin &l (e (Sl Flilly (galat¥) gl gla ) ol 4
a2 Lawrence 4 il cule cal@lall 3o Jia dujlas (idalgall
sl llie (e s ANy ahpaal B il Jilae andi Aysion
Due sasidll cal¥ell Hgiwd (e e alll daaaall )lsl) Goasll laa
ol éus " Process Clause of the Fourteenth Amendment
Mas) doysg Aoy ADUL el B Geiall Glaca ay o Al

Adarand Constructors, Inc. v. Pefia, Yo U.S. Y+ YYY.Y¢ (1440)
(The majority wrote, “By refusing to follow Metro Broadcasting,
then, we do not depart from the fabric of the law; we restore it”). .
Murrill, Supra note YV at. V). The report points out that the court
usually illustrates this factor in situations where the precedent departs
from the Court’s other decisions on similar constitutional questions,
either because the precedent’s reasoning has been eroded by later
decisions or because the precedent is a recent outlier when compared
to other decisions.

VAL

See Lawrence v. Texas, ©¥4 U.S. oA (YY) & Bowers v. Hardwick,
EYAULS. VAT, (V3AY),

YAe

Lawrence v. Texas, °¥% U.S. °oA oVA (Y..Y) & Bowers v.
Hardwick, £YA U.S. YAT, YA 4. (V4AT),
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MeVly uailly @bl dpay ddlaidl Jleall 8 duaddll o)yl
Ml dngy Auaddll Syl

LeSadl) 4] catind () Galall iyl g il J3a 8 e Leg
e IS daSall cand Cus (Bowers d Wilad e Jganll
A L ASad ALY Bowers Adlaa e Joaill Jlac)
Goinll oda et st Bagale IS culle il dnaddll ljall Jlas
Sa agmdll 1 b S AaSad) Cuad 8, clgilsn deugis
Bowers 4icai LQ.AS;”&__ILEGT o Leghral 8 A&l il o)
Planned Parenthood v. Caéey dual & alall lgaSs Yol Laas
Aasl da guiblsall SIS GBsial) Glaca i o dsge xSt (a3l
ey Sla¥ly #lo3l Blue @l Al b Lo Luaddll c))il
leaSa ety Mengadany JULY) dupy Al Bl Gl
Lpgied a2 ) 4d ogii) gilly Romer v. Evans duaé 4 jalall
oo ol Gloms sslsS ANy g e Ll <Dl aal
pe o deSadl) cilsia) WS M0l Bl Lsluial Lleall 8 (3l
Laddll Cbpll Jow A Ol sagd il slaill Bowers 4.5)5.
sl sie AN oSlaal) 08 e 2o i e L) 4ns Lo 85S
Mgl g

YA

Id. at. 7Y (The Court made clear that the concept of liberty in the
Due Process Clause “presumes an autonomy of self that includes
freedom of thought, belief, expression and certain intimate conduct”).

YAY

Id. at. eV¢-Yo (The Court made clear that the Constitution protects
“personal decisions relating to marriage, procreation, contraception,
family relationships, [and] child rearing" and that homosexuals “may

seek autonomy for these purposes”).
YAA

Romer v. Evans, )Y U.S.1Y. Yo (1447),

YAQ

Lawrence v. Texas, °¥% U.S. eeA oV (Y..Y) (The Court asserted
that Bowers has been the subject “to substantial and continuing
criticism”).
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o AaSaall Joans dalaially Aulill Al Lsliadl) Clandal) a gends Ll
Jsn el b ade St o Lo lo Lan)d cuen Wil (saa)
ALY Lo el (e (grginall Gl Clegiage o (e goase
Adarand Constructors, Inc v. Pena 4.:d 6_0. Llal) 4l ?S;
Snall maly duygied (sha duadll 13 A Ll AKEY) il S,
G Ldiagall GLIEY) of Wl (gan) allial dasSall L S o))
Jie dupsind G AaSadll gl Cus copdl s asill i) 5l Bal
Spal L) Rl sk (e (LB st e b e el ol
“Pervasive, systematic and xuly @i e jilsiay gies
docadll sda & cuiy 3, ' cObstinate discriminatory conduct”

-

Gall Gl e ¥ uall el s (sae ddlaid) gledl (o
Strict Scrutiny ajua G851 gelad) ey casdll Ja) ol Gul)
S ol el e Gually dalanall gleall DA ASad) ils
Oy e e Yoao eladll 11 Jie 385 | .Intermediate Scrutiny

Adarand Constructors, Inc. v. Pefia, Yo U.S. Y+« YYV (1440),
A )2l de gSall Lga i (A 2 el o) gial (8 Azl o2 (b olagl) ) Jiad N
ALl (5 AT S 55 ) 518 g 0l (el ellial Adln) Blle 33 sa el il e
Cyae o) Y A8 slae 3 5AY) KA w3 oS5 o Aday ol e JlaeY) arn
socially and economically Lelsial s Lolal diege ailsh ) ¢ saiy
Aagall i) shally ULy e sSal) 2 iall o2 ciiana’ S5 disadvantageous group
s iy Y1 Jal) o) el sudl 3l Clanal (e ) 81 43S Geldial g Galiatl
Oaba¥) (S e ) Osatiall (e sl Asa) ) AuY) Jpal) Glasal G
.Native Americggs
Black's Law Dictionary, p. YV¢, A (oth ed. Y4V43). According to
Black’s law Dic (Strict Scrutiny “is a standard applied to suspect
classifications such as race in equal protection analysis and to
fundamental rights such voting rights in due process analysis. Under
strict scrutiny, the State must establish that it has compelling interest
that justifies and necessitates the law in question”); Intermediate
Scrutiny “is a standard lying between the extremes of rational-basis
review and strict scrutiny. Under the Standard, if a statute contains a
quasi-suspect classification (such as gender), the classification must

— Overruling constitutional precedents in the American jurisprudence S slaill (3 4y siudl) G gad) (o Josal)  mm— ARY-A



m— MY E" il (g AN i) S adalh- (A 93N g s sLaBNIp glatiiilone

Metro Broadcasting Inc. v. FcC diad & Llall deSsal) 4 coad
S50 A0l ool s 3 ) Sl ey apes L] (e
) Small maly e e @llyy Gual) Gl oIS Ul JM}:A\
yn\f\ 38 U@ geady ).\.LA.J\ gl J\ cuh‘)f;ﬂ u.uja L Adiad A_-F'd‘
u_.jﬂ\ B (25l da¥l gl Gyl el e SadY) Dwdll Slela)
piall Gald e e Dl Gleba) Guy capluall GASN padny
Metro & (sl lgaSa AaSaall Cibng 385 ' cdansiall (gill pads
Sl Wl Y Al teabd) e jym e zess 4l broadcasting
Equal (gl sl Lleall 8 slglaall Tase jasis 8 Lasliad lgnle
o Ailas clalyll e (salual) s2a a2l Loy Protection of the Law
S Al b caalig (Yl clesSag Adhail LegSall e S JalS
sl Galaty (b e Lliall Corgy bSall 138 e gl By pin
L pasadll 3 8 dgdad

be substantially related to the achievement of an important
governmental objective”).

Intermediate v sidll @85 Strict Scrutiny aball Gdxll e S Jia
Dpeal Laliay S) ) bl lagraia s (palll diliadl) dxal all o JScrutiny
Gl _paEl Equal Protection of the Law o5&l alel djlaall 8 3 bsal) fase
Jm\ u;; sM)M _).ub.s ‘_As AN MA_,S;J\ u\;b;‘}“ J\ t_ﬂ.u_)a.«.d\ 4.1)}.\“)
d#@\m;&ﬂ\;\m}ﬂ\ ulall G Sl 3 9 e Je Llal) AaSal) oLl
da¥) o Gl Gl e ua e gsiad ll elliy puiall il e jua e
qadid Al Ll «Strict Scrutiny s ball (gdxill Sy gladly ¢l Sl oyl

. Intermediate Scrutiny s siall (38l
S bl 4le 5 L Sle — Strict Scrutiny aball Gaxill e callaiy
s o asill da) s ol o oall el e Sl Jlsal 8 de Sal) g -
A el Ll 18 61 )5 (e Le bl da gSa) radi Aals Fpa gSa Aabian 3 g g ¢
Suadll 13856 of ¢Gli5 < compelling state interest & siwd adey (¢ saladl)
necessary to serve a compelling 4da 4w Sa dalias Gasdl LY
o8 (Gaaail an V) 3 ylall a5 of QAT e Sl cgovernment interest
@ el a5 Intermediate Scrutiny s daw siall GExll L Ll .‘BLMS\
dise 5 bl A i) Gaad o S i) (o sead 3K HaY) pSlaall saaiad
Ll s Leiad A Sall Cangind dala due Sa dalias dgay Yol daSall i
Leaiant o) yall Aaliaqll g deadigl) Lhmjl\uﬂggul_uaﬁj

14y

Metro Broadcasting, Inc. v. FCC, ¢4V U.S. e¢V (144+),
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sy oy lall 5t o Lygiall Gilsull e Joanl)

Change of Relevant Facts and Circumstances
Lyl Wghilgee (s3a) (o Llall LaSaall Jonil Galall ) Jicy 38
Cipe Ay ALl o3 Jlaa) Cpale Sl 2l 5 gl i b
Planned diay lgSs 8 juddl 1 Heacas e Lledl 4SSl
e (e L Nie (e 4y cuzd Laxc Parenthood v. Casey
Oe 3o haeall A b o dexe e Sl Jsall Jlee)
Dl Cupale Al Cagylally atlil culS 13 W lgin ey hlaeY]
i) o dllyy clibida joliia e L) Dl @l ) copss 8 dald)
el 138 iy Gkl @il ) laasasl i IS sl sl
Glsadl e Joaall 3 Aol 4] amid L Wl A eyl Cod)
T Al Clulad) 3 Aijpes S dgag die Ausidl
e lasy) Gkl A A
Ba ) 13k gl sl e Jsaall Al cligdall saet,
5 e Sl Jonall BSE Aslaadl claadall 0 ey ¢l
West Coast Hotel Zuai i Ll deSadl iSa Fslaidyl Cig bl
5 G Le Joall ) A& ad cuald (SNl v Parrish
""".Adkins v. Children’s Hospital & lacliad 4l jaiul o

Adarand Constructors, Inc. v. Pefia, e U.S. Y+ YYY.V¢ (1340)
(the Court Concluded, “by refusing to follow Metro Broadcasting,
then, we do not depart from the fabric of the law, we restore it”). .
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Act-e0
“[We] may ask ... or whether facts have so changed, or come to be
seen so differently, as to have robbed the old rule of significant
application or justification.” e

Costello, Supra note VoY at. V.
V41

West Coast Hotel Co. v. Parrish, Y+« U.S. ¥Yv4 (Y4YV) & Adkins v.
Children's Hospital, Y1) U.S. @Yo (14YY),
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Gilsll (sas] Ly oy SN ) ASsddl gl Adkins i
dlall al adlie gea el S pag alall ddhadl
LS dlgeal) Lugildll Slebal) = o @sial) placa b Cases dnendll
&t 4le jasaidl Due Process Clause — (aadl lgle 3l
Jiwr @y ¢ Ka¥) G5l Ga de wbll daaally Gaelall Jaaal)
o=l oloa gl e aSona) (it sall dilead dals Aysice dileca
S Al s el AL S Al S slaall B i e e
L s

e Cileatig Llall 2eSaal) caale 23 West Coast v. Parrish L
oS Ajsieny b Loxie AdKin L3 4] sLaY) Gl Lgiloas
Aol 1 Jhe 355 7 S s s iy AN 3 oLl
o todladdl gan e Jse Laily AdKins e Yoae Lt el s
ol a5 aadll lgle Gl Al syl b Adleadl) Galsadl gl Al ALl
iaSadl o Bpaleall ASAY) Lgd il 358 a5 the Lochner Era
Iae edely Laissez le faire 5l all sLad¥) dubuw Glic) sai Ll
A Ll Taeg salY) Uales

A%

Adkins v. Children's Hospital, Y1) U.S. eYe (14YY) .
West Coast Hotel Co. v. Parrish, ¥++ U.S. Yv4 (Y4YV), “We think
that the views thus expressed are sound and that the decision in
the Adkins Case was a departure from the true application of the
principles governing the regulation by the state of the relation of
employer and employed. Those principles have been reinforced by
our subsequent decisions.”
famd 8 3K 5 ) sasid)l LY L Ul AeSad) (e alall oSall Jiagy'
asdl) agle sl L 4l 4k [ochner v. New York, Y3A U.S. 0 (V4+9)
5 aball il gal) (gan) Ay ) glud pamy dpadl) s3a daSaall Cuzad Cus cJochner 3%
Y L dead) Glebo paaty LY 51 83 5a sall il aueas 6l Sl )50 4V 5 e
O e dge sl 238 Adllia (550 Lo sanl delu (il La sy Clel pde Holady
iy yall (e i ginal) Lgallay Al A ) A el cile ) ja Y s sledll 4y 5al
Leie lasall
Lochner v. New York, Y4A U.S. ¢e (Y4+:2)(The Court concluded in
lochner that there was “unreasonable, unnecessary and arbitrary
interference with the right and liberty of the individual to contract.”
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e Luaill s2a & Jeaill of West Coast b Ll daSaal) ey N,
Cagylall vl Imperative cis el g8 lehilgw B ade il
z o saniall sl ol ) (galeaiBY) ALkl Als dgalsal Luadlsl)
e ly .Lochner s & Llall daSadl) olSaT Wghadie) Al el
Gl padill e lelgie leaSa cilfia B iy 8 A o o
ool ol \ghiags Adgua) Augilal)l clshaY) mllaias o delual
Jonill (3 doeaiyll b)) aal o eaSs 8 o 2 T gl e

A\

West Coast Hotel Co. v. Parrish, Y++ U.S. Yv4 Y43 (Y4Y)(“The
principle which must control our decision is not in doubt. The
constitutional provision invoked is the due process clause of the
Fourteenth Amendment governing the states, as the due process
clause invoked in the Adkins Case governed Congress. In each case
the violation alleged by those attacking minimum wage regulation for
women is deprivation of freedom of contract. What is this freedom?
The Constitution does not speak of freedom of contract. It speaks of
liberty and prohibits the deprivation of liberty without due process of
law. In prohibiting that deprivation, the Constitution does not
recognize an absolute and uncontrollable liberty. Liberty in each of
its phases has its history and connotation. But the liberty safeguarded
is liberty in a social organization which requires the protection of law
against the evils which menace the health, safety, morals, and welfare
of the people. Liberty under the Constitution is thus necessarily
subject to the restraints of due process, and regulation which is
reasonable in relation to its subject and is adopted in the interests of
the community is due process. This essential limitation of liberty in
general governs freedom of contract in particular. More than twenty-
five years ago we set forth the applicable principle in these words,
after referring to the cases where the liberty guaranteed by the
Fourteenth Amendment had been broadly described.'But it was
recognized in the cases cited, as in many others, that freedom of
contract is a qualified, and not an absolute, right. There is no absolute
freedom to do as one wills or to contract as one chooses. The
guaranty of liberty does not withdraw from legislative supervision
that wide department of activity which consists of the making of
contracts, or deny to government the power to provide restrictive
safeguards. Liberty implies the absence of arbitrary restraint, not
immunity from reasonable regulations and prohibitions imposed in
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G b bl Ladlell ikl et dai OIS dsieall ALl e
cial ¥l e Gaisall Glllae iy Aola@Yl JlsaY)
West Coast i Leall cigily . soloaid¥) sl 858 & pablsall
Sl wlaii gy (B LY cuesdally Goadel) ddalu ast )
laa) Caut aia Jleadl Gsin dolea Ji€0 Lo Caabagill agoal JalSiia

T kel
all cgul Lod Al wd) g0 Lala®Y) Cagplll gkl IS a8
South Dakota v. Wéyfair a3 YA ale s Llel) 2eSsdll
4<all sl aiay ¥ Commerce clause slaill et oy o e
O e L sl Lol AN Al e il (g e AU
@l 3535 ol = e gl Ll Vsed 0 o oy (s oa) @l
Sy L auaaal) aagas Jals — Wyues as e Physical Presence
Nat’l Bellas (e J€ 4 Gl l@load e Yoo oloadl) 1aa (e
s Hess, Inc. v. Dep’t of Revenue of the State of lllinois"""
Gl e dger caylas 53l (Quill Corp. v. North Dakota™*

el G B A Al lilenl) Laslieg (ilpan A Jaand ol (d

the interests of the community.' Chicago, Burlington & Quincy R. Co.
V. McGuire, Y4 U.S. e¢4 oo Y)Y SCt. Yed, YIY oo | Ed. YVA

This power under the Constitution to restrict freedom of contract has
had many illustrations. That it may be exercised in the public interest
with respect to contracts between employer and employee is

undeniable™).
Yo

West Coast Hotel Co. v. Parrish, ¥+« U.S. Yv4, 7443 (14YV), .
South Dakota v. Wayfair, ®Ae U.S.__, No. 'V-£¢3¢, Slip op. at. YV-
Y& (Y+YA); Randy J. Kozel, Special Justifications - Settled versus

Right: A Theory of Precedent, Cambridge University Press, £A-
(YA).

Yov

Nat’l Bellas Hess, Inc. v. Dep’t of Revenue of the State of Illinois,
YATU.S. Yor (Y41v),

Quill Corp. v. North Dakota, @+ £ U.S. Y3A (124Y),
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astie ia Ll oWiel aas ¥ Ll (6RY) @lVsl) el 5 led
Jadgas Jala

¥V USR-S VS ORGSO SON 1 ITUVOUN [~ DX RN  CIVRGN 8
& YN Al Bylanll AS)as Soyal) alaid¥ ) sagd (A1 gkl
dacl & el alilly Lg SN Hladll gad amn 5aY) skl
Sl € 8 ) bl o dise T Tecupl) qdlse e G gl
AW 0 s b Juand e ALYl aja Cus daald iled LYl
Cagd Al Hladll sl e o GlaS Ui Von sy s
YoV ‘?A L@J@A pa ui PREN c@_.}ai).” ebcij\ ‘:g LL};JA Jae Lt
T Y0 sl g Ased g Alen)l e i Lo ] Basiall LYl
Brown v. " G b Llel Aol iSa Lgatl (b oo lan) adlgl)
) Aacadll eda 8 Llal)l 4SSl cagnil Eua .Board of Education

s A8l ae Blsbsal) Tane Bk (o daalil) A yeaiall A8 50 Ll (f
gl Jics Plessy v. Ferguson' " ducad 8 daSadl) il o G

Y.o

South Dakota v. Wayfair, Ae U.S. |, No. YV-¢4¢ Slip op. at. YA-
Y2 (Y+YA) (Justice Kennedy, writing for the majority of the Court,
pointed out the main reason behind the overruling of the court’s
earlier precedents which is “"The Internet's prevalence and power
have changed the dynamics of the national economy”). .

Id.
Brown v. Board of Education Y¢Y U.S. ¢AY (Y30¢)

Plessy v. Ferguson, V1Y U.S. oYY (Y A37),

a4y ) giad s s aSa laal ) Al o3 8 405 5aY) Llel) Al cac s 8
sbanll il (550 O Juadll 355 oy (oalill s Ul sl 405 (e obiall (puil il
O (Y Apail) 228 b Al Cuald 35 Jal) Bl s asen el saall B ) 5%
o 8 Al (slasall B il 5535 elianll Bl (5 53) (il (Bl sl fase
o B sl lase 35 ke <5 pmainll uaill dulw pe Gl Y e a1 Juasil)
Al ol LeaSa b 4) gl Lo daSaddl @y 5 Separate but equal 43 i)
GG e IS 2 lia g Jeadll G5 o5l e il madll elal) (93 Jsad oSV
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oalall ie wabll ol o 5aS5e Ay Baatiall NS gl
Aol g dpabonadly Loclaia¥) Clyshiill egun b opadd (e Blglasally
dlaiel ¢y sailad) Caglll eonn B als ¢ SpaY adinall largs
Lol aiagd (A Jgaill 1ag L Plessy L AaSaall cli)) LS Joaal)
DBYL I8V el 8 eghae OIS Hde )l Joaedl) s 3 Brown
Slo Lpaaial) Byl Lubs Gubi e Crend Al Ajall Allay Zolad)
RS IS ) et a8 Lo deSaal) ST a8y T celagadl Bl CGlaal

Cppaiall aal Aad s ey VO JE Jilay B cpislall g eleanl) 30 Glaal
) ) A Al
The Court explained that "The object of the amendment was
undoubtedly to enforce the absolute equality of the two races before
the law, but, in the nature of things, it could not have been intended
to abolish distinctions based upon color, or to enforce social, as
distinguished from political, equality, or a commingling of the two
races upon terms unsatisfactory to either. Laws permitting, and even
requiring, their separation, in places where they are liable to be
brought into contact, do not necessarily imply the inferiority of either
race to the other, and have been generally, if not universally,
recognized as within the competency of the state legislatures in the
exercise of their police power."
¢ um 4 8] ghusall Tane o sgde el jsm Y Adl LgaSa il 8 AeSaall iy 8,7
ol ol Bl e il cpy i) s el laca) < g sl amladll  \SEY)
Claalall 5 o ylaally GV 5 adedll Jlae 31 slsall Tase pa (5 paaiall i) Ay
aie Ciul oo g b Ll il dade e 8l bl Tase pe Lguda jlai 5l dge Sl
el aai 3] alaill dpaal o gun g carladll Jlae 85 jualaall dglall il skl
el Gl Loa sar yland (il 8 el LY G o T o Aala da Jaa i
Lo Al A sSall G laall b (5 pucaind)
Brown v. Board of Education, Y¢V U.S. £¢AY 14Y (Y4e¢), The court
stated that “in approaching this problem, we cannot turn the clock
back to YATA when the amendment was adopted, or even to YA41
when Plessy v. Ferguson was written. We must consider public
education in the light of its full development and its present place in
American life through Nation. Only in this way can it be determined
if segregation in public schools deprives these plaintiffs of the equal

protection of the laws.”
Yy
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™M okl 8lgbaad) Tases & la
LR Vil cuen Sladll Jeaell 6AY) clankall Jud o
Bed b L) Aol oSa oY) aciadl langd ) dclaaYl
03 o Apulu) AIIKEY) ciles Cus Yo w0 Lle Roper v. Simmons
Gsue Ay (G Holall Glapdll o] dpsies Gl geed
Sing Byde EREC I by e alaey) digie adsy Missouri
Lysied ade ) duail) oda b AeSadl)l gl a8y 7 gyde Akl
aniall LY s e el psetll asilli e Lionls il 13
Cruel and Zislle je o daday clgie adg sy @A 450N
G e Uyda Ysas eliadl) 138 Jie 85 'T.Unusual Punishments
el s Kentucky v. Stanford ducad b deSadll 40 <o
aaldll (o (g elaiy) Sl e alaeY) Ligie adss dujgian ) L
Roper i Jewel Jey ald dng dSad) canal 8, e

Ibid. at. £3¢-2 (The Court explained that “Whatever may have been
the extent of psychological knowledge at the time of Plessy v.
Ferguson, this finding [that racial segregation stigmatizes minority
children] is amply supported by modern authority. Any language in

Plessy v. Ferguson contrary to this finding is rejected”).
ARR

Brown v. Board of Education, Y¢V U.S. £AY, £9¢ (Vd30¢),

Roper v. Simmons ¢£¢Y U.S. e0) 00 (Y..0), o
U.S. Const. amend. VIII. “Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments
inflicted.”
ARE3
Stanford v. Kentucky, £3YU.S. Y1), YAY (Y 2A9),
e ol ) Gl e Stanford 2 @Il LeaSa i (A AaSaall coatin) M
& laall e e Yl 4 gie a5 jlaad (a geal A (e LY U Al ey i)
Aabay) Al KU 5 shaial) ulaal) o e Glald Sy @ Kl 138 5 pina ol 138
o3 ) (e giad Y lgisan (8 Adlll e ol Lpdia gl lgiall ai Gty A
Onll 138 (3 Claal) e 4, giall
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AU laatly LAY el sk o Ut Sy e Al (s
L&adl) coalig Mg 8 el haeall s e AN Al
Lo s ol 120 S e ool dugie g of S Leell
Oall) el Jlaay U Al pe ) dadiasl) lisial) agghe & miny

Y”-LG-":‘SJ:’

bl )
Gl 8 Uadl) Cuaws dysinal) Glgedl 0 Jgaal)
The Quality of a Precedent’s Reasoning

ol b Uadll S axe o Llall daSadl sl dhla) (ge a2l
G sl Lghalidly (gl Lo e Joaall ldy QIS )5S
g B eloadll 13 ol V) ¢ Gilu elad e Jeatll canly) Lo 3 4l sl
"Y.Janus v. AFSCME 4uzi 3 YA ale Gaa Gyia Vs
Gl Al ) AR deadll b leeSa Cage daSad) cdlel
Casey d.xai & ks 4iladll the special justifications list Lalall
B gl Blodl oo Jsaall 4l w8 fgeneS a3 (sl
G dalgad) (o) s cunall 8 Wadll o ducadl) 238 3 Aol Sl

d

Yye

Roper v. Simmons ¢£Y U.S. ©2) oYe (Y..0),
S pae o iiul 8 Llal) LSl ol O S pasadll 138 45 LY s
il 5 el sam g adde B jlate sl 13l S La g gt 8 el aadll s
@m‘g\h\ﬁgjl.m;]\}a)}w\ ﬁ\.&d\ ;Ja.a‘;ﬁ\.b‘):wﬂjuz\a_u
The amendment “must draw its meaning from the evolving standards
of decency that mark the progress of a maturing society.”
AR N
Roper v. Simmons ©£Y U.S. ee), oVe-¥1 (Y..0),
cé.ﬁ.m]\ QA)A\ ‘IA'»‘“?:‘“‘)"‘EN“‘ )}35)&;\‘) eliaall 1aa d);d:uasﬂ\ UAA;UAH
NAYNAL a
ARRY
Janus v. Am. Fed. Of State, County, Mun. Employees, No. Y1-) €17,
oA U.S. _ ,at. Ve (YA
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e WS Cunall 8 Uadll of (pagadl) 138 & asill a4l e
Glaadl lgd e AU JlsaY) 8 ) saan Y Ljgieall LSadll
= e Egregious Mistakes i udll 3 dasls olas] L5l
Uas] o dacaly A ygicns 530l pa oSl imgls s1 LS el prms et
AaSaall slisd dlel 3linl axe e 0l 8 ey | lebisl ol gl b
leilsw ] L) cam) Al QL) ae mere disagreement
GHlS ) e oany (aghy Vs canedll (3 Uadll B e 2m Y dad)
lelsis Casey umi b axi Lo el LeSadll Sl 8y T lgie Jgal
Sl o) o Wil Lgie Jaaall S Y dibil) Galgadl 4 el )
T sl 13a pasadl (g8 ) yae Uadl) 13 ) il

oS el 8 maldl) Uadl) Gy Aladll Joaell il aal e
West Virginia State Board of Education 4d.d & Ll oSadl)
Byalall eyl (gas) dyygins p2e ) 48 cuald (gAlly v. Barnette
Pledge of Alliance eYsll agats alall L3 elaly Golad) DUa Ll
doail) Ll Al bl e el dpan Gubiss (e ABTY) 10 (8 L

-

J diynal 8 il Ly Gl oSs e @l Asate e sl e JoY)

YYA

Murrill, Supra note YYV at. ' V. .

AR
Caleb E. Nelson, Stare Decisis and Demonstrably Erroneous
Precedents, AY Va. L. Rev.), £(Y++)).

YY.
Randy J. Kozel, Special Justifications - Settled versus Right: A
Theory of Precedent, Supra note.YYY at. ¢Vo,

ARA
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. A1¢
(plurality opinion) (“[A] decision to overrule should rest on some
special reason over and above the belief that a prior case was wrongly
decided.”); id. (stating that reexamining precedent requires more than

“a present doctrinal disposition to come out differently”).
Yvy
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il Al Gl aslll) S (aaa Barnette é dSad) cilgla g
Aaall opmd . AV gh 158l Wi cualp (Gobitis b il LeaSa L)
Sladll aliaidl e e Lalilly Gobitis 3 AuSadll Ly ey il
a0 A Jiledd) e lgilny el oda i ki b
led el Y daall o8 o AeSadll iy ¢ uyatsSU (5)giall (alaidy)
Gsiall didy A e ol Gl me M) lgialail tdaiall e
Oe Obalall Lygical) Gaiall Gty Ales lada sas Y1 4ASaY)
eloa¥) o ddiall Aulall cluleY) daey cad lgaiay aacy (Al
o)l iy sl 138 o) 8350 (AT dali e Bl Ll
A5 Al Ggiadl od ol Cleflie ga g Lo guen glona
lgr Bbly DY)y Lileaal) gilaey giall J€ ) dsleadll ddalid)
T lelie e L 8 L paen 8 Jeail) ALl

West Virginia State Board of Education v. Barnette, Y14 U.S. 1Y¢,
1EY (Y4€Y)( The Court reasoned that “If there is any fixed star in our
constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, or
other matters of opinion or force citizens to confess by word or act
their faith therein™).

yYyy

Minersville School District v. Gobitis, Y1+ U.S. oA (148, .
West Virginia State Board of Education v. Barnette, Y14 U.S. 1Y¢,
1YA-Y4 (Y4€Y)The Gobitis opinion reasoned that this is a field ‘where
courts possess no marked and certainly no controlling competence,’
that it is committed to the legislatures as well as the courts to guard
cherished liberties and that it is constitutionally appropriate to fight
out the wise use of legislative authority in the forum of public
opinion and before legislative assemblies rather than to transfer such
a contest to the judicial arena,' since all the 'effective means of
inducing political changes are left free." The very purpose of a Bill of
Rights was to withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of majorities
and officials and to establish them as legal principles to be applied by
the courts
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e iVl jerdll daatiy aedl) Gl o National Unity
ALl o 5550 Barnette 3 dsall sda daSadll covid aiy LU
Al s W DA cadles S5 gl gl g3 el
2 Ganl casSall o) SY) Hgem puen pladial b alana) ddai)
me S Jue Ay @ WY Jilay alasial V) leesh oSa ¥ A )
ol SY1 Jilas g aladl daas elaly (O A5 o AeSaall culila \galaia
& Al akall e cliadll Aol dalag ll dgall lgeadna) Al
alall Liga e aagn e LAl sda alead Lo cped ladie @bl
o pre cafl 8 sl ) 5S5e (Al dtuics diamgy (Slas )l
Ligd dagSall Ao cpaiy aily cdualagl) sangll Lle gaiatl o Y cullid
T bl elaal S5 galind Bl ag pall pa 8ol )y Byuall 34T

Yye

Ibid. (The argument raised in Gobtis is exemplified in the following
statement of the Court : “’National unity is the basis of national
security,’ that the authorities have 'the right to select appropriate
means for its attainment,’ and hence reaches the conclusion that such
compulsory measures toward 'national unity' are constitutional”). -
Ibid. at. Y4-¢+ (The Court in Barnette responded to this argument by
saying that “Ultimate futility of such attempts to compel coherence is
the lesson of every such effort from the Roman drive to stamp out
Christianity as a disturber of its pagan unity, the Inquisition, as a
means to religious and dynastic unity ... It seems trite but necessary
to say that the First Amendment to our Constitution was designed to
avoid these ends by avoiding these beginnings. There is no mysticism
in the American concept of the State or of the nature or origin of its
authority. We set up government by consent of the governed, and the
Bill of Rights denies those in power any legal opportunity to coerce
that consent. Authority here is to be controlled by public opinion, not
public opinion by authority™).
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Cda) e a2yl ellyy "T(Railway Employes v. Hanson
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Sllal) N oecaidl e cpiligal Wb dusies 530 AboOd i
Mg clalany) oda oy (Al Fair Share Jalall aw)ll aday alall ¢ Uadll
Oe Js¥) daaadll Gl AV 13e ddlde e & jgial) paey calall ol
cales 3 Hanson & Wl sl e uanll La AIUSH laiall jgiaall
G Sl o] i e AeSad) Sl dag skl LISy
Belen (oo Ll el (alal) o Uil L iy GunisSl Lyl
Apsiedl paey il o oadl) ania) Ay dlgle Bl anidase ol
salall & o)l Commerce Clause slaill aolan anl asdllaa )
xSl a8y . upmieSll Glabaaia) aaas olé Al 5@l e oY)

Yyv
Janus v. Am. Fed. Of State, County, Mun. Employees, No. Y1-Y£17,
oAcUS. (YN

YYA
Abood v. Detroit Board of Education, ¢¥) U.S. Y+4 (13VY),

yYy4

Janus v. Am. Fed. Of State, County, Mun. Employees, No. Y1-Y£11,
oA US. _,at. Yo (Y)A)

AR

Railway Employees' Dept. v. Hanson, Ye) U.S. YYe (Y4e1)
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Janus v. Am. Fed. Of State, County, Mun. Employees, No. Y1-Y£11,
°Ae U.S. _ , at. Yo-Y1 (Y+YA) (The Court reasoned that “Abood went
wrong at the start when it concluded that two prior decisions,
Railway Employes v. Hanson, and Machinists v. Street “appear[ed]
to require validation of the agency shop agreement before [the
Court].” Properly understood, those decisions did no such thing. Both
cases involved Congress’s “bare authorization” of private-sector
union shops under the Railway Labor Act. Street. Abood failed to
appreciate that a very different First Amendment question arises
when a State requires its employees to pay agency fees”). -
Ibid. (The Court explained that “In Hanson, the primary questions
were whether Congress exceeded its power under the Commerce
Clause or violated substantive due process by authorizing private
union-shop arrangements under the Commerce and Due Process
Clauses. After deciding those questions, the Court summarily
dismissed what was essentially a facial First Amendment challenge,
noting that the record did not substantiate the challengers’ claim”). .

Ibid. (The Court further added that “Abood’s unwarranted reliance on

Hanson and Street appears to have contributed to another mistake:
Abood judged the constitutionality of public-sector agency fees under
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ASaall Gipe My dume CilS g s cgie Jeaill aaeg dnygiall
b Payne v. Tennessee d.ai & ChlaeYl ea (e Llal)
" Reliance Interests i 4&l & Licl

Gl Gl Sl e BSE ale aag A8 chlae) Ladfig
v AaSad) o lehane b i Gun ccind) 13 e JsY) il
e g 38 o e e Ll Jysal Jlac] A0lSe] (530 i
Cladgll leay duglal) aclgdll bl Ao Joaadl 13g] Jaaaddl sl
o pady 3 ol Al o ARl dede Ad o i 8 (B de gyl
e JY) das lgle paty il ded @l slmd e Jeaill el
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a deferential standard that finds no support in our free speech cases

. Abood did not independently evaluate the strength of the
government interests that were said to support the challenged agency-
fee provision; nor did it ask how well that provision actually
promoted those interests or whether they could have been adequately
served without impinging so heavily on the free speech rights of
nonmembers. Rather, Abood followed Hanson and Street, which it
interpreted as having deferred to “the legislative assessment of the
important contribution of the union shop to the system of labor
relations established by Congress”™). e
Payne v. Tennessee, ©+) U.S. A+A AYA (Y44Y) (“Considerations in
favor of stare decisis are at their acme in cases involving property and
contract rights, where reliance interests are involved.”) e
Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Act-e0
“[We] may ask ... whether the rule is subject to the kind of reliance
that would lend a special hardship to the consequences of overruling
and add inequity to the cost of repudiation...”); See also William S.
Consovoy, The Rehnquist Court and The End of Constitutional Stare

— Overruling constitutional precedents in the American jurisprudence S slaill (3 4y siudl) G gad) (o Josal)  mm— yaay



m— MY E" il (g AN i) S adalh- (A 93N g s sLaBNIp glatiiilone

o33 Al (agadll e 8 ddliadl) ikl sl ) Gkl Jdy
die Ll g of daSaall e cpay Al AR @lie) of S sLay)
o B Cand gl el s3n) oo dpsell Slsa s3e 3l
Sl LS il e pandl el LS — cand Ayladll cilejlual
56 e el JSE 2ain lejlial o3 Jae bl dulle oY
Al clejlial gl g o IS s Ly = (gadll Ll
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e o A ubedll ol e &8 cjliel ol cusd Laie Casey
13 Lo lgalel Jganl allien Lo 5 ejlia JS 3 lajpaii daSadl)

" Al ) ey Apenddl) iyl Aileie el o8 culS
Al oSa ¢Jpaadl Lliad 8 A cylie) 8,80 ALondl) il cpas
cucy Allg T Planned Parenthood v. Casey diai & Ul
silly Roe v. Wade L 3 ilud) laSa aalye ) AeSadl Lo

Decisis: Casey, Dickerson and The Consequences of Pragmatic
Adjudication, Y+ +Y Utah L. Rev. oY, Y (Y +Y)( the court explained
that reliance interests takes into account society's reaction to a given
decision, and the “consequences” the decision will have on the social
order”).

Yy
Emery G. Lee lll, Overruling Rhetoric: the Court’s New Approach to
Stare Decisis in Constitutional Cases, Y¥ U. Tol. L. Rev. oA), 1.1

(Y++Y).

Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. Aet-e0
(Although the joint opinion recognizes that such reliance interests are
most common in business and commercial contexts, “where advanced
planning ... is most obviously a necessity,” it rejects the idea that
reliance should play no role in the reconsideration of Roe. Instead, it
presents a rather wide-ranging framework for inquiry into reliance
interests that emphasizes “personal dignity and autonomy.” This is an
important part of the Casey joint opinion, as the Court makes clear in
part II: “At the heart of liberty is the right to define one's own concept
of existence, of meaning, of the universe, and of the mystery of
human life.”

YYv

YYA

Ibid.
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Roe v. Wade, €Y+ U.S.YYY (V4VYY); See also US Const. amend. XIlI,
sec. V.
Yéu

Planned Parenthood of Se. Pa. v. Casey, Supra note ¢+ at. AeY & AVY

AR

Ibid. at. AeY-c0

Yey
Ibid. at. A°%. The Court explained that “To eliminate the issue of
reliance that easily, however, one would need to limit cognizable
reliance to specific instances of sexual activity. But to do this would
be simply to refuse to face the fact that, for two decades of economic
and social developments, people have organized intimate
relationships and made choices that define their views of themselves
and their places in society, in reliance on the availability of abortion
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in the event that contraception should fail. The ability of women to
participate equally in the economic and social life of the Nation has
been facilitated by their ability to control their reproductive
lives. See, e.g., R. Petchesky, Abortion and Woman's Choice V:1,
YYY, n. v (rev. ed.Y34+). The Constitution serves human values, and
while the effect of reliance on Roe cannot be exactly measured,
neither can the certain cost of overruling Roe for people who have
ordered their thinking and living around that case be dismissed”).

Yiy

William S. Consovoy, The Rehnquist Court and The End of
Constitutional ~ Stare Decisis: Casey, Dickerson and The
Consequences of Pragmatic Adjudication, Y+ +Y Utah L. Rev. Y, 4)-
¢ (Y++Y); Emery G. Lee III, Overruling Rhetoric: the Court’s New

Approach to Stare Decisis in Constitutional Cases, ¥ U. Tol. L. Rev.
OAY, TVE (Y rY),

AKX

Dickerson v. United States, ©¥+« U.S.£YA (Y. +),

Yéo

Miranda v. Arizona, YA¢ U.S. €Y1 (1417), s
Black’s Law Dictionary, Third Pocket Edition, Thomson West, )V
(Y++7) (Defines Miranda Rule as follows: “The Doctrine that a
criminal suspect in police custody must be informed of certain
constitutional rights before using interrogated. The suspect must be
advised of the right to remain silent, the right to have an attorney
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L de Joanll 5540 lguad) & daSaall coaninl Eua (Dickerson o
Compal Gun KaV) Jhal) Al 8 dady daeal (e acldll b3g]
Gl b lgle Gagaidl Glelaly bl e S Gla Ll
Y g il laile sl () Lelsi Glld e Capey Asliall SlehaY)
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-

Aaailal)

present during questioning, and the right to have an attorney
appointed if the suspect cannot afford one. If the suspect is not
advised of these rights or does not validly waive them, any evidence
obtained during the interrogation cannot be used against the suspect

at trial.”
Yev

Miranda v. Arizona, YA£ U.S. €Y7 £VI-VA (1477),

Dickerson v. United States, ¥+ U.S.£YA (Y« ), ”

Ibid. at. ££V

You

Ibid. (The Court argued that “argued that Miranda had “become
embedded in routine police practice to the point where the warnings
have become part of our national culture”).
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