slac] b Agldl Jaladl) dis g péia (g2a
(Spdid) ava]]

" Al A"

S
e gy 4
Ll lial) A Hiud
sl el — G sial) s






— A g (gl AN Al S SN gt SaE Y gl e

The legitimacy of the legal dealing with human body organs
a comparative study
Abstract

This study tackles an extremely important and modern subject in
legislation, Figh and justice. Every human being on this earth
enjoys the criminal protection in body and soul. In fact, body and
soul are deemed the basic components of the people. Therefore,
the transfer of human organs is bound to the provisions of
criminality, and thus corresponds to the legal form of the crime of
compromising the integrity of the human body. Some Muslim
scholars argue that the legal nature of the body part transfer is
personal; however, others stipulate that it is an issue of
ownership, and this allows the classification of the body in line
with the human solidarity.

The provisions of criminality govern the acts of buying and
selling human body organs. For example, if a person gave a
consent to give an organ of his body to another person for money,
such consent is deemed null and void. Most modern legislations
regulate the transfer and transplantation of body parts in special
legislations to protect and safeguard the integrity of the human
bodies. This legitimacy underlies the disposition of the human
body, although the concept of the inviolability of the human being
is well established.

Some Muslim scholars believe that the legitimacy of the transfer
and transplantation of body parts is based on the idea of social
solidarity. The mainstream trend in criminal Figh affirms that the
donation contract allows the donor to donate service or benefit to
another person without receiving any money. Therefore, there are
two main views in this respect. The first view stipulates that one
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can only donate (not sell) an organ of his body, because the
human being does not own his body in the same way he owns
personal possessions. The second view consents to the disposal of
human organs in return for some form of financial compensation,
because this paid or unpaid waver of a human organ constitutes
an ethical problem.

In the criminal Figh, the right of human body integration is a
fundamental human right. There are conditions and measures that
regulate dealing with the human body for medical or scientific
objectives. Thus, the willpower of body organs is one of the legal
actions that stem from an individual desire, a unilateral act that
establishes an obligation, leading to the conclusion that the
personal willpower represents an authorization of body part

supply.

Most legislations authorized the adult person to bequeath his body
or part of it for scientific or medical purposes because he is the
sole owner of his body. But, does a minor person have the right to
bequeath his body for medical and/or scientific purposes? In this
regard, the mainstream Figh states that the willpower of a 16-year
minor or over should be respected.

As for the people who receive the death penalty, some Muslim
scholars endorse the removal of body parts from the dead body
after the execution of the death sentence. On the other hand, some
scholars disapprove the removal of the parts from the dead body
after the execution. Therefore, no one can oblige the dead person
to waive parts of his body after his death, because it is contrary to
the principle of human dignity.
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