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Abstract

The research dealt with the issue of the legal system
for SPACs and explained the definition this type of companies
in order to distinguish between it and other similar legal
systems, as well as the distinctive features of the SPAC
structure.

The research also discussed the interests of the
shareholders in SPAC, the importance of their vote to
complete the acquisition and their control over SPAC, as well
as their guarantees to be encouraged to invest in SPAC.

The research also dealt with the interests of the
founders and management of SPAC and provided solutions to
encourage the company's management to adopt a long—term
strategy to raise the market price of the target company's
shares and indicated some mechanisms that aim to avoid
conflicts of interest between founders and shareholders.

Finally, the research clarified the possibility of reaching
the best organization for SPAC and how to avoid the
drawbacks of this system by following some mechanisms as

well as achieving maximum benefit from this system without
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incurring costs, in addition to highlighting the importance of
disclosure and due diligence.

Keywords: Special Purpose Acquisition Companies (SPACs),
Shareholders, Target Company, PIPE, Disclosure, Conflict of

Interests.
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' Franz Gustav Oertel, Capital for Champions: SPACs as a driver of

innovation and Growth, Herstellung und Verlag, 2022, p. 10.
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> See A Surge of SPACS in a Turbulent Economic Climate, BAKER
BOTTS, July 27, 2020 available at
https://www.bakerbotts.com/thought-
leadership/publications /2020 /july /a—surge—of-spacs—in—a—turbulent—
economic—climate

('A SPAC transaction provides a target company with a measure of
certainty that a traditional IPO cannot.").

6 Camila Domonoske, The Spectacular Rise of SPACs: The Backwards

IPO That's Taking over Wall Street, NPR, Dec. 29, 2020, available at
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https://www.npr.org/2020/12/29/949257672/the—- spectacular-rise—of-

spacs—the—backwards—ipo—-thats—taking—over—wall-street.

7 See Andrew R. Brownstein, Andrew J. Nussbaum, and Igor Kirman,

The Resurgence of SPACS: Observations and Considerations, Wachtell,
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Lipton, Rosen & Katz, 2020. Available at
https://corpgov.law.harvard.edu/2020/08/22/the-resurgence—of—spacs—
observations—and-considerations.

8 Capitol Investment Corp. IV. Current Report, Form 8-K, July 11,
2019.

? CTSO Historical Data, NASDAQ available at https://www.nasdag.com

10 Capitol Investment Corp. IV, Current Report, supra note 84.
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T Assume that at the time the target signs the merger agreement, the
SPAC has 100 shares 88. outstanding, 20 of which are the sponsor's
promote and 80 of which are public shares for which there is $10.00
each in the SPAC. The SPAC will have $8.00 per share in cash. If 60
of the 80 public shares are redeemed, the SPAC will have 4( shares
outstanding, 20 of which are public shares with $200 remaining in the

SPAC. This comes to $5 per SPAC share. See Michael Klausner,
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Michael Ohlrogge & Emiley Ruan, A sober look at SPACs, Yale Journal
on Regulation, Vol. 39:228, 2022, p. 275.

12 Michael Klausner, Michael Ohlrogge & Emiley Ruan, Op., Cit., p.
276.
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13 See SPAC Scraps $380M TGI Friday's Deal, PITCHBOOK, Apr. 8,
2020, available at https://pitchbook.com/newsletter/spac—scraps—
380m-tgi—fridays—dea. agw ¢jsie YA slajiul &

See also Allegro Merger Corp., Current Report (Form 8-K) Jan. 6,
2020.
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Available at https://www.sec.gov/edgar/browse/?CIK=0001720025.
4" Etan Vlessing, Panavision, Sim and Saban Capital Acquisition
Abandon  Merger Plans, HOLLYWOOD REP, Feb. 28,

https://www.hollywoodreporter.com/business /business-

news/panavision—-sim-saban—capital-acquisition—abandon-merger—

plans-1191387/

See also Saban Capital Acquisition Corp., Current Report (Form 8-K)
Feb. 28, 2019.

Available at https://www.sec.gov/edgar/browse/?CIK=0001671854/

15 See Vantage Energy Acquisition Corporation's agreement to take
QEP Energy Company public, Current Report, Form 8-K, Feb. 20,
2019, "the deterioration in commodity prices and that it was unlikely the

conditions to closing would be satisfied".
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16 Jonathan Maze, Chuck E. Cheese's Parent Company's Merger Deal
Collapses, RESTAURANT BUS, July 29, 2019.

17 John Luttig, SPAC Attack: Everything a Founder or Investor Should
Know, LUTTIG'S LEARNINGS, 2020,

available at https://luttig.substack.com/p/spac—attack—everything—a—

founder.
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1% See Gerry Spedale and Eric Pacifici, “9 Factors To Evaluate When
Considering A SPAC”, Gibson Dunn, 2019,

Available at

https: //www.gibsondunn.com/wp—content/uploads/2019/03/Spedale-
Pacifici-9—Factors—To—Evaluate-When-Considering—A-SPAC-
Law360-03-11-2019.pdf.

19 See E. Ramey Layne, Brenda Lenahan, S. Gregory Cope & Scott D.
Rubinsky, Alternative Routes to Going Public: Initial Public Offering, De—
SPAC or Direct Listing, VINSON & ELKINS, 2020, p. 4-5.

Available at https://www.lexology.com/library/detail.aspx?g=6903457b-
€979-4bb2-94d3—-0bccbc34b3ca.
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102.06.
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37 Securities Exchange Act Release No. 57785, May 6, 2008,

SEC Release No. 34-58228, July 25, 2008, at 2-3.

38 For example, a Cadwalader comment letter noted that 'the right to

approve a business combination is central to ownership of SPAC

securities, due to the SPAC's structure." SEC Release No. 34-0AYYA,

July 25, 2008, at 4 (describing Cadwalader comment letter).

3 The NYSE noted that "certain hedge funds and other activist investors

have sometimes employed a strategy of acquiring an interest in a SPAC

and then using their ability to vote against a proposed business

combination to obtain additional consideration not available to other

shareholders in a practice known as "greenmail." Exchange Act Release

34-80199, Mar. 10, 2017, at 9.
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40 See Usha R. Rodrigues & Michael Stegemoller, Redeeming SPACs,
University of Georgia, Research Paper no. 2021-09, pp. 30-40.
Michael Klausner and Michael Ohlrogge, SPAC Governance: In Need of
Judicial Review, Law and Economics Research Paper No. 22-(07,
2021, p. 8 (noting 'the absence of a meaningful shareholder vote" in
SPACs).

4" See Usha R. Rodrigues & Michael Stegemoller, redeeming SPACs,
Op., cit., p. 30.

** E.g., Pivotal Il S-1 at 17 ('The decision as to whether we will seek
stockholder approval of a proposed business combination or conduct a
tender offer will be made by us, solely in our discretion, and will be
based on a variety of factors such as the timing of the transaction and
whether the terms of the transaction would require us to seek

stockholder approval under applicable law or stock exchange listing

requirement.").
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43 Alexander Osipovich. Nasdaq Looks to Ease Rules for Blank—Check
IPOs, Wall Street Journal, Sept. I, 2017.

-Ryan Dezember & Alexander Osipovich, Blank Check Debuts on Big
Board After NYSE Eases Rules, Wall Street Journal, May 5, 2017 (“The
NYSE unveiled a plan to loosen its listing standards for blank check
companies to bring them more in line with Nasdaq's rules.").

* Clifford Chance, Guide to SPACs, September 2021, pp 7-8 (In the
United States, stock exchange rules do not always require a vote by the
SPAC shareholders, but the structure of the de—SPAC transaction (e.g.,
if the SPAC does not survive a merger or is re-domiciling in a different
jurisdiction) may require a vote and, if more than 20% of the voting
stock of the SPAC is being issued in the de-SPAC transaction (to the
seller of the target business, to PIPE investors or to a combination), the
stock exchange rules will require a shareholder 8 vote. This results in
most de—-SPAC transactions involving a public vote of the SPACS

shareholders... )
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45 Usha R. Rodrigues & Michael Stegemoller, redeeming SPACs, Op.,
cit., pp 30-40.

4 see, e.g., Pivotal Il S-1 at 17 ('Each public stockholder may elect to
convert their public shares irrespective of whether they vote for or
against the proposed transaction or vote at all.").

47 NYSE Listed Company Manual $ 102.06(b) (requiring redemption
right for 'each public shareholder voting against the business
combination’) (emphasis added): Nasdag IM 5101-2(d) (requiring
redemption right for 'public Shareholders voting against a business
combination’) (emphasis added). This has long been the governing rule.

SEC Release No. 34-58228. July 25, 2008, at '8 (emphasis added).
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8 See E.g., Connie Loizos, Almost Everything You Need to Know
About SPACs, TechCrunch.com, Aug. 22, 2020 (noting that an earlier
SPAC model required investors to "either vote 'yes' to the deal if they
wanted to keep their money in, or 'no' if they wanted to redeem their
shares and get out' but this resulted in what an investment banker
called “a bit of bullying in the marketplace”).

49 Clifford Chance, Op., Cit., ("Shareholders can redeem their IPO
shares in connection with the de—-SPAC transaction even if they vote in
favor of the de-SPAC transaction.")

30 E.g., Pivotal Investment Il Amendment No. 2 to Form S-4

Registration Statement, filed Dec. 1, 2020, at 8 ('Holders of public
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shares do not need to affirmatively vote for or against the business
combination proposal or vote at all, or be a holder of such public shares
as of the record date to exercise conversion rights. If the Business
Combination is not completed, no shares will be converted to Cash.”).
-Minmo Gahng, Jay R. Ritter & Donghang Zhang, SPACS, research
paper, 2023 at 11 ('[Plublic shareholders now have an incentive to
approve a bad merger and redeem their shares....");

1 See Jon Sindreu, It's Official: SPACS Are the New Money—Market
Funds, Wall Street Journal, 2022 (noting investors who invest in SPACS
as 'more as sources of risk—free arbitrage tha as ways to invest in
exciting startups);

Sam Goldfarb, No Longer Highfliers, SPACS Offer Havens for Investors,
Wall Street Journal, 2021, (describing investors who treat SPAC shares
'as an alternative to bonds')..

2 See Usha R. Rodrigues & Michael Stegemoller, redeeming SPACs,
Op., cit., pp. 34-35 (arguing that SPAC votes are "nearly irrelevant' and
'a mere fig leaf" because the vehicle has "decoupled voting and

economic interest in the de—SPAC”).
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3 Ramey Layne & Brenda Lenahan, Special Purpose Acquisition
Companies: An Introduction, Harvard Law School Forum on Corporate
Governance , 2018 ("The warrants become exercisable on the later of
(i) 30 days after the De— SPAC transaction and (ii) the twelve-month
anniversary of the SPAC IPO.").

>* Gahng, Ritter & Zhang, Op. cit., p. 2.

> Clifford Chance Guide to SPACs, Op., cit., p. 8 ("An investor who
does not approve of the terms of the de—-SPAC transaction may seek
redemption of its shares. However, such non-approving investors

typically still vote for the deal to maintain the value of their warrants.")
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% Usha Rodrigues, Mike Stegemoller, Exit, voice and reputation: the
evolution of SPACS, Delware Journal of Corporate Law, vol., 37, 2012,
p. 888.

57 Exchange Act Release 34-80199, Mar. 10, 2017, at 3. The 40%
could be lowered but not raised by the SPAC. Id.

38 Rodrigues & Stegenmoller, Exit, voice and reputation, Op., cit., p.
889 (noting that what they described as "Third Generation' SPACS

emerged in 2009, which "'employ a much higher conversion threshold"
than carlier SPAC structures that ‘effectively eliminat[es] investor
voice"). See Rodrigues & Stegemoller, redeeming SPACs, Op., cit., pp.
32-33.
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(e aie éllhg Braine clhle Al
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See Rodrigues and Stegemoller, Exit, voice and reputation...,Op., Cit.,
p. 912.
% Nasdaq IM 5101-2(d) (permitting restriction no lower than 10% of
public shares); NYSE Listed Company Manual $ 102.06(b) (same).
¢l See Model Business Corporation Act (MBCA) Sec. 11.04 (b), 11.05.

Delaware General Corporation law (DGCL) 251(c) et seq.
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shi gae A Opetluall (o 5u€ 2ae 2y 1Y) Al sda

el 8K Al sl Mgaia) (e Gl AE 56K Y S« agagad
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%2 See NYSE Listing Standards, 102.06.

Ld VYY) a8y L) A0 dalal) Al 5)0) elaa J)E (e 4 1 Se Byde Aall) sald)
gt pe cld il all Jalis dlg)ial dadaiall aclgdll Ly Y oY)

% The listing conditions of NASDAQ (IM-5101-2(e) and NYSE-MKT

Sec. 119(e )).

0y Gairuly3 (SPACS) <3 goxiaalll 4o 5 O3 Ol y 20U N MAS N OIS Y pamy 140



_— Yo¥Y 9d 03 -Cagieadlg sl Tadead| — A0 2t} — (A aLiaZN | 9 U 9310 p gl Al e -_—

ade sl (ollg AA) e ze Al Ay maluall tender offering
ST el Cugeaill

e Gl AGA Al e Al Cpealiadl sS oallall
pelsal o Jsaanll 3y A58 (10 g ally pgaged g lasind asd JganuY)
Arust fund Sull Cleall (e

Oradliad) (e SV a8 odishll ol o A5E) Sy
: )i LY (5) pal

Aglel da)ge Jojidy 43l Cprenlsall gl auady Sgain¥) oIS 13l
G W S U aeed) Lulel dadlse S plan¥) gpalall sl
N et

Ay (orall SN ol sy agll) b e dlls L
Gt G dwadd) AA0 Lealian Al Aoal) dlgdd) e eanaY)
L 3gatid)

G ain pabluall fon o) oS 4l cadl L) el o) aadly

& A Cugaill 3a Plaaul Gk oo AN dis pe Cugeal

%5 See Gul Okutan Nilsson, Incentive Structure of Special Purpose
Acquisition Companies, European Business Organisation Law Review,
Vol., 19, 2018, p. 258.

% See NYSE Listing Standards, 102.06.

Delaware General Corporation law (DGCL) Sec 251 (c).
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7 See Rodrigues & Stegemoller, Exit, voice and reputation... Op., cit.,
pp 911-912.

% See the releases by the SEC for the NASDAQ amendment: Release
No. 34-63607; File No. SR-NASDAQ-2010-137.

For NYSE-MKT amendment: Release No. 34-63752; File No. SR-
NYSEMEX-2011-04.

% See, e.g., NYSE-MKT Company Guideline, 119(d).
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70 See Milan Lakicevic and Milos Vulanovic, A story on SPACS,
Managerial Finance, vol., 39, Issue, 4, 2013, p 392

See also Milan Lakicevic, Yochanan Shachmurove and Milos Vulanovic,
Institutional changes of specified purpose acquisition companies
(SPACS), The North American Journal of Economics and Finance,
2014, vol., issue C, p 156.

I See for example, Fintech Acquisition Corp. Form S1 Registration
Statement as filed with SEC on December 12, 2014.

2 See LM hale, SPAC: a financing tool with something for everyone,
Journal of Corporate Accounting & Finance Vol., 18, 2007, p 73.

See also V Jog V, C Sun, Blank check IPOs: a home run for

management, 2007, p 15.
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73 See T Jenkinson and M Sousa, Why SPAC investors should listen to
the market? Journal of Applied Finance, Vol., 21, 2011, p 57.

See also A Thompson, Organizational form and investment decisions:
the case of special purpose acquisition companies. Dissertation, Purdue
University, 2010, pp 6-7.

74 See Jenkinson and Sousa, Op., cit., p 42 et seq.
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76 DN Feldman, Reverse mergers, Bloomberg press, New York 2006 pp
180-181.
—the NYSE Listing Standards Sec. 102.06, NYSE (ex-AMEX) Listing
Standards Sec. 119 (a), NASDAQ Listing Rules IM-5101-2.
T Milan Lakicevic, Yochanan Shachmurove and Milos Vulanovic,
Institutional changes... Op., cit., pp 154-155.

XY Yeer o Lol 3 SPAC YAE g dudy
8 Rodrigues & Stegemoller, Exit, voice and reputation.., Op., cit., p
915.
 Feldman, Op., cit., pp 190-191.
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80" L Dimitrova, Perverse incentives of special purpose acquisition

companies, the 'poor man's private equity funds', Journal of accounting

and economics, vol., 63, Issue, 1 2017, p 7.

See also Milan Lakicevic and Milos Vulanovic, A story on SPACS, Op.,

cit., p. 392.
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53 NYSE-MKT (ex-AMEX) Listing Standards Sec. 119(b), NYSE (Sec.
102.06).
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85 Feldman, Op., cit., p 190.

Bl WYY a8y AW A0 Aalall Lingl) 5] Galaa 1 (e £ 1) Sa Bydie Ll salall
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87 See, e.g., the Barington/Hilco acquisition corp. Form S1 registration

statement filed with the SEC on November 13, 2014, °‘securities

offered’.
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88 Feldman, Op., cit.,, p 187.
See e.g., Quinpario Acquisition Corp. 2 registration Statement
Amendment No. 3 to form S-1 as filed with the SEC on January 8§,
2015:

LY GBle e el VY sl Meaia) alal (e as Y aas warrant alasiu oSKed
89 See, e.g., 57™ Street General Acquisition Corp. Amendment No. 5 to
Form S1 Registration Statement as filed with the SEC on May 14,
2010.
92 See, for example, Information Services Group Inc. Form S1
Registration Statement as filed with the SEC on January 29, 2007.
See also the Barington/Hilco acquisition corp. Amendment No. 5 to
Form S1 registration statement filed with the SEC on Febrauary 4,
2015.
o1 See, for example, 57™ Street General Acquisition Corp. Amendment
No. 5 to Form S1 Registration Statement as filed with the SEC on May

14, 2010.
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92 Feldman, Op., cit., p. 188.

93 <A SPAC IPO investor essentially owns a riskless zero—coupon bond
with an option on a future acquisition.’

See SM Lewellen, SPACS as an asset class, 2009, p. 3

Jenkinson and Sousa, Op., cit., p. 42.

Lakicevic, Shachmurove, Vulanovic Op., cit., p. 164.
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% See, for example, Arowana Inc, Form S1 Registration Statement as
filed with the SEC on March 13, 2015, Barington/Hilco Acquisition Corp.
Amendment No. 5 to Form S1 Registration Statement as filed with the
SEC on February 4, 2015.

95 See, for example Arowana Inc. Amendment No. 5 to Form S1
Registration Statement as filed with the SEC on March 13, 2015: 'Each
right entitles the holder to receive one-tenth (1/10) of a share upon

consummation of our initial business combination.'

% See for example, Barington/Hilco Acquisition Corp. Amendment No. 5
to Form S1 Registration Statement as filed with the SEC on February 4,
2015: 'Public stockholders who convert their shares will still receive
one-tenth of a share for each right held (provided that we will not issue

any fractional shares to the extent that the number of rights held by a
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Y A Algan¥) ddae o GERI Ly Dalell e dalall dyeadl G35
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2 Aalal) dunanl) g laal b duslhaall Cugeaill daws Ciias 13 Ll

o Orasinall Gaealiall G o Lial¥l b dbeall agu) B oy Lalal)

holder is not divisible by ten) and continue to have the right to exercise
any warrants they may hold if the business combination is
consummated.'

7 See, for example: Hydra Industries Acquisition Corp. Amendment No.
5 to Form S1 Registration Statement as filed with the Securities and
Exchange Commission on October 24, 2014: 'If we are unable to
complete an initial business combination within the required time period
and we redeem the public shares for the funds held in the trust account,
holders of rights will not receive any such funds in exchange for their

rights and the rights will expire worthless.'

98
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100" dans une opération de capital investissement, une telle clause
constituait une promesse d'achat d'actions et avait pour objet, en fixant
un prix minimum de cession, d'assurer l|'équilibre des conventions

conclues entre les parties en assurant a l'une, qui était un bailleur de
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fonds, le remboursement de l'investissement auquel elle n'aurait pas
consenti sans cette condition déterminante'. Cass, com, 16 novembre
2004, n 1643 F-P+B Belkhelfa c/Rossler, D. 2004, p. 3144, obs. A
Lienhard; Droit et Patrimoine, fevier 2005, p. 133. Obs. D. Poracchia.

Y e (Bl pane AU 2l ad) )l
%1 Paris, 17 avril 1996, Azer et autres ¢/ SA Inovelf et autres, Bull.
joly. bourse, 1996, pp. 808 et ss.. note Alain COURET; CA Paris, 15
septembre 2000, Rosseler c/Belkhefa, Droit societes fevrier, 2001, pp.
19 et s; Bull. joly boues, 2001, note Alin COURET, pp. 47.
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102 Robert Berger, SPACS: an alternative way to access public markets.
Journal of Applied Corporate Finance, Vol., 20, Issue, 3, 2008, p 70.
Jenkinson and Sousa, Op., Cit., p 38.

1031 akicevic, Shachmurove, Vulanovic, Op., cit., p 155.

104 Hale, Op., Cit., p 70; Jenkinson and Sousa, Op., Cit., p 39;
Lakicevic and Vulanovic, Op., Cit., p 389,

Carol Boyer and Glenn Baigent, SPACs as alternative investments: an
examination of performance and factors that drive prices, Journal of
Private Equity, Vol., 11, Issue, 3, 2008, p 14,

Lewellen, Op., Cit., p 4.
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105 The average gross proceeds in 161 SPAC IPOs in the US between

2003 and 2009 is calculated at 126.4 million USD. Lakicevic and

Vulanovic, Op., Cit., p 390.

Another study based on 184 SPAC IPOS between 2003 and 2012

shows this figure to be 127.8 milion USD. See Lakicevic,

Shachmurove, Vulanovic, Op., cit., p 155.

106 Berger, Op., Cit., p 70.

e LYY L dean Sl Gleal) G Geagall A duws o) () Al Ciliags
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See Lakicevic and Vulanovic, Op., Cit., p 390.
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See Lakicevic, Shachmurove, Vulanovic, Op., cit., p 156.

107 see Rodrigues and Stegemoller, Exit, voice and reputation... Op.,

Cit., p 895.

Daniel S. Riemer, Special purpose acquisition companies: SPAC and

SPAN, or blank check redux? Washington University Law Review, Vol.,

85, Issue 4, 2007, p 959.
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109 Berger, Op., Cit., p 71.

More recent SPACS allow shares to be released earlier than 1 year
after the closing of the business combination and even earlier, if the
share price reaches a certain level. See, for example, Barington/Hilco
Acquisition Corp. Form S-]1 Registration Statement as filed with the

SEC on November 13, 2014, p 3.
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1 Berger, Op., Cit., p. 71.

12 Findings indicate that 'the continued involvement of the SPAC

sponsors as shareholders and board members has an impact on the

long term performance of SPAC acquisitions' and that long-run returns

may be significantly higher if one of the SPAC sponsors is appointed as

a CEO of the merged company. Dimitrova, Op., Cit., pp 28-29.

33y e (asely 3 (SPACS) (3 g o5 w2 Sl 3 Ol w2 b Il W s 93N LIRS pams A



_— Yo¥Y 9d 03 -Cagieadlg sl Tadead| — A0 2t} — (A aLiaZN | 9 U 9310 p gl Al e -_—

B e (pen Olaa Il odlel 8yl clileal)l Cangs Gl
Sl Cnatlunal) wllian ga 5I3Y) mllias daslsa ) Liad Ciagay caSall
L gV aad S sl e <5 cilileall sda of b AKaL) g
il 2 (o) wadl sadll e BV ae s g o adl (55 03
S value dilution agudl ded (mleas) A<ha dallang daali (e Mgains)
Y gl e G AAN B Ogpdien (el g el Lggals
.non-redeeming shareholders ?@-“G*j 193 e

GAS 5s8hal) cililaall i da Us g (s Jlgaly
o dsasll ) i) Ga G AGAN B olaal
¢ 3 gl (3Lad) (b

e dant M) e @l A 5y of oo Whass 8
i SN g ganal) alaly daginal A5 ) Jyeagl de g
iy sl o Jganl) 531 pbid s ded 13 GEY) 0 of
a Led A$530 ol e Sl Gma paisenll e daast a8 gylayl o elly
Cgaia) ala] aes Goud) b Lgiady g eloly plaia¥l (505

O Msai¥) e Gl alal )31 agis O slad asag Gy ing
led oy Al Badd) Qs Lavie Lass Y dad 13 GlE) (60 ok plaaY)
DTl e dingiad) 4,80 e Caadll

113 Feldman, Op., Cit., p 190. Dimitrova (2016) calls this phenomenon

"The perverse incentives of SPACS'.
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Rodrigues and Stegemoller Exit, voice and reputation.. Op., cit., pp
893-894, point out that this risk is commonly mentioned in SPAC
prospectuses, warning investors of a conflict of interest between the
managers and shareholders that might occur when determining the
terms, conditions and timing of a particular business combination. The
market also seems to react negatively to SPACs that announce deals
towards the end of the term. See Anh L. Tran, Blank cheque
acquisitions, 2010, pp. 27 et seq who finds that SPACS that announce
their targets 15 months after the IPO (which is the median
announcement time for SPACS studied) as opposed to before, exhibit
lower announcement returns and that deals announced closer to the
24-month deadline are less likely to be approved by shareholders. He
concludes that these results may support the concerns that time
pressure coupled with the management compensation scheme might
prompt the SPAC management into making unsuitable acquisitions.

114 T Castelli, Not guilty by association: why the taint of their 'blank

check' predecessors should not stunt the growth of modern special
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purpose acquisition companies, Boston College Law Review, Vol., 50,
Issue 1, p. 259,
Riemer, Op., Cit., p 966.
Elena Ignatyeva, Christian Rauch and Mark Wahrenburg, Analyzing
European SPACS, Journal of Private Equity, Vol., 17, p 64.

PE Lol jlinu¥ly SPACS (4 4zl Jos draliill (pe a3al
See Rodrigues and Stegemoller, Exit, voice and reputation... Op., Cit,
pp. 864-868
15 Hudson, Mattew Hudson, Funds: private equity, hedge and all core
structures, Wiley, West Sussex, 2014, p 11.
Ingo Stoff and Renier Braun, The evolution of private equity fund terms
beyond 2 and 20, Journal of Applied Corporate Finance, Morgan
Stanley, Vol., 26, Issue 1, p 66.
16 Hudson, Op., Cit., pp 26 et seq.
P Cornelius, International investments in private equity, Elsevier,
Amsterdam, 2011, p 22. Stoff and Braun, Op., Cit., p 65; Demaria,
Op., Cit., p 94.
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It is estimated that the total amount of remuneration received by PE

buy—out fund managers including fixed and variable fees corresponds to

around 17.8% of the total investment, Metrick and Yasuda, The

economics of private equity funds, The Review of Financial Studies

Vol., 23 no. 6, 2010, pp 2327-2328.

17 Demaria, Op., Cit., p 94; Stoff and Braun, Op., Cit., pp 65-66.
“hurdle rate” i lele id) 556 ey "

See Mattew Hudson, Op., cit., pp 26 et seq.

Ingo Stoff and Renier Braun, Op., Cit., p 66.

Cyril Demaria, Introduction to private equity: venture, growth, LBO and

turn—around capital, 2nd edition, Wiley, West Sussex, 2013, p 94.
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19 Rodrigues and Stegemoller, Exit, voice and reputation... Op., Cit.,
pp 893-894.

120 Rodrigues and Stegemoller, Exit, voice and reputation... Op., Cit., p
894, give the example of 'Empeiria Acquisition Corp'. See Prospectus
dated June 15, 2011, p 90. A more recent example is FinTech

Acquisition Corp. See Prospectus dated February 12, 2015, p 90.
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121 Italy Investment S.A. Prospectus dated 24 December 2010.
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122 See the Prospectus dated 11 April 2014 of Nomad Holdings Ltd, a
BVI company listed in the London Stock Exchange.
123 See Nomad Foods Limited, Investor Relations Statements.

124 |bid
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125 Minor Myers, The Corporate Law Reckoning for SPACs, 2022, p. 2

126 | egal commentators have emphasized the similarities between
earlier version of SPACS and private equity funds. Eg., Rodrigues &
Stegenmoller, Exit, voice and reputation... Op., Cit.,, p. 851 ("The

SPAC's developers did not, however, create this new corporate form
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from whole cloth. Almost every SPAC feature borrows from the
playbook of the traditional private equity firm."),

Davidoff Solomon, Steven, Black Market Capital, Wayne State
University Law School Research Paper No. 07-26, Columbia Business
Law Review, p. 179 (describing SPAC as 'a public derivative form of
private equity which has been touted to investors on this basis’). But the
particular contractual terms of SPACs differ from those of private funds,
and it is the general governance structure of private funds that SPACS
embrace.

127 See e.g., SCOTT J. LEDERMAN, HEDGE FUND REGULATION, 2d
ed. 2012 (noting a trait 'found in most current funds' is centralized
management, whereby the fund sponsor makes "all decisions regarding
the hedge fund's investment activities' and the funds investors are

"passive... with little or no voting rights").
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132 The registration statements emphasize this level of control as a risk
factor. E.g., Pivotal Invest. Corp. Il, Amended Registration Statement
(Form S—l/A), at 50 (JuIy 8, 2019) (”If there is an annual meeting, as a
consequence of our "staggered' board of directors, only a minority of the
board of directors will be considered for election and our initial
stockholders, because of their ownership position, will have considerable
influence regarding the outcome. Accordingly, our initial stockholders will
continue to exert control at least until the completion of our initial

business combination.").
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133 The improbability of an annual meeting is also noted in the
registration statements. E.g., Pivotal Invest. Corp. I, Amended
Registration Statement (Form S-1/A), at 50 (July 8, 2019) ("We may
not hold an annual meeting of stockholders to elect new directors prior
to the completion of our initial business combination, in which case all of
the current directors will continue in office until at least the completion of

the business combination.”).

134 See, e.g., Pivotal Invest. Corp. Il, Amended Registration Statement
(Form S-1/A), at 95 (July 8, 2019). ('Prior to the vote on our initial
business combination, only holders of the founder shares will have right
to vote on the election of directors. More than 50% of the founder

shares will be held by our sponsor.").
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13> Michael Klausner and Michael Ohlrogge, Op., cit., p. 7 (noting that
some sponsors 'fill their boards with individuals with whom they have

strong financial ties").

1% NYSE LISTED COMPANY MANUAL § 303A.01 ('Listed companies
must have a majority of independent directors.").

137 NYSE Listed Company Manual $ 102.06(d) (requiring that 'each
Business Combination must be approved by a majority of the [SPAC's]

independent directors").

138 The company must affirmatively determine that a director has "no
material relationship with the listed company (either directly or as a
partner, shareholder or officer of an organization that has a relationship

with the company)." NYSE LISTED COMPANY MANUAL § 303A.02.

{0y Gairunlyd (SPACS) <3 gl 4o 5 I3 O y 2L e MAS UGN LI 2 sy 180



_— Yo¥Y 9d 03 -Cagieadlg sl Tadead| — A0 2t} — (A aLiaZN | 9 U 9310 p gl Al e -_—

Oe ety Lo Lulat (sole ilie e slacY) eWia deany ¥ clld e SV,
DEG G O Vs T el agadd e i e Oslaany agiSly et
S A 3V daygs 2l 8 oDlel 4] laall ADELY) ays e
sl e e OsShia Al eleae W) Vil ) Jsdll (e @ e
alas ajlas dlia (5 gl oy g sle)ll ae ASJke mllias sle)l
sle )l o mlladdl (aplail Al Jall o LS Cpuealaall g agin
< Crad Lusallg
iCmat busally Bl (o pllaal) (o jlad
Lvie ia zlal) ae 13 ddle Slse sle)ll imy claasl LS
Ja 12y dalu Sl e agegd piall s A5E) pealas Sl
ASyal oY Asally Jlall Gy ¢ JalSIl ol Saips el Old oz LotV

139 E.g., Pivotal Invest. Corp. Il, Amended Registration Statement (Form
S—I/A), at 101 ("Our sponsor transferred 50,000 founder shares to
each of our independent directors in April 2019 and transferred 100,000
founder shares to our chief financial officer in April 2019, in each case
at the same per—share purchase price paid by our sponsor.”).

140 NYSE Listed Company Manual $ 303A.02 Commentary ([Als the
concern is independence from management, the Exchange does not
view ownership of even a significant amount of stock, by itself, as a bar

to an independence finding.").
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141 Amrith Ramkumar, SPAC Insiders Can Make Millions Even When
the Company They Take Public Struggles, Wall Street Journal, 2021,
available at

https://www.wsj.com/articles /spac—insiders—can—-make—millions—even—
when-the—company—they-take—public—struggles—11619343000

142 Michael Klausner, Michael Ohlrogge & Emiley Ruan, Op., cit.,
(noting the 'structural flaw" that the sponsor's 'incentives are poorly
aligned with shareholder interests').

—Gahng, Ritter, & Zhang, Op., cit., ("All of the sponsors' compensation
(payoffs on their shares and warrants) and more than half of the
underwriters' fees are thus contingent upon the consummation of a
business combination.").

143 Clifford Chance, Op., Cit., p. 8 ("If the de—SPAC transaction never
occurs, the public shareholders receive their money back and the public

warrants, founder shares and founder warrants expire without value.").
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.reasonably available

144 At SPACs, sponsors expressly waive the right to the liquidation. See,
e.g., Pivotal Invest. Corp. I, Amended Registration Statement (Form S-
1/A), at 80 (July 8, 2019).

145 Securities Exchange Act Release No. 57785 (May 6, 2008).

14 Securities Exchange Act Release No. 57785 (May 6, 2008).
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147 See Lora Dimitrova, Op., cit., p. 99.
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148 For instance, a PitchBook article mentioned that a classic SPAC
merger target 'in theory would be with an innovative company that
otherwise would not have been able to list on the public markets."
Cameron Stanfill & Joshua Chao, The 2020 SPAC Frenzy: Blank-
Check Vehicles Offer Many Benefits but Are Not a Cure-All for IPO
Process, PITCHBOOK , 2020.
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1499 See Michael Klausner, Michael Ohlrogge & Emiley Ruan, Op., cit.,
p. 283.

150 1pid. 15 USC § 78-5 (2018). This safe harbor does not apply to
actions brought by the SEC or the Department of Justice. The judicially
created 'bespeaks caution' doctrine, which applies to both private
actions under the securities laws and actions brought by the SEC or the
Department of Justice. provides some protection for projections made in
connection with IPOs, but there is uncertainty regarding how much
protection courts will afford issuers under this judicial doctrine, leading
most lawyers and underwriters working on traditional IPOs to avoid
using projections.

See also Jeanne Calderon & Rachel Kowal Safe Harbors: Historical and
Current Approaches to Future Forecasting, 223. Journal of Corporation

Law 661 Vol., 22, 1997, pp 667- 77.

Nyl y3 (SPACS) (3 gl 4y 13 iy e b e 9 G LIS i iy 18A



_— Yo¥Y 9d 03 -Cagieadlg sl Tadead| — A0 2t} — (A aLiaZN | 9 U 9310 p gl Al e -_—

pady S Aihla gAY dpllall bl o clagll of oo 13
OS ol O sl ol (3 Gasall IS 13 Y) Adgsaall uadl
Cilasbeall g o AGEN qaadi ga Gl e Canglly cojlaa) e Glala
) paal diaje Dilaglaall sda il 1Y) Ss Ggull

Alall QLY Gl Lad g oYY a S bl daills Ul
CESY) i Jads Db eY) Dlally aias Yy lginasd & S csadal
(@AY el Glilally Haaall ) culad gl Aol

Y| e @l @A et @l e el e
el agumsye b @AY ekl Clllly sl diagied) SIS,
g Gl QA age i dele Wy iy cpldadl yaidl
g

Clagleall Fuli axe dgalse & Db dalg Al QAN daally
Cang Cus dage Dladgill =y aadi s (O3S0 8 ¢ Guldinall (ppaficsal) aa
Aingieall OIS,Al o Meana¥) gt ) @Il aall clulall saa)
'satiie Sle @l Gl ) 'pre-revenue’ wiSis sS Gl masall o
andgy Lo LIS QI AN o) Hadll cledgll (S S ey L
-y patinsall

151 See Joanna Glasner, SPAC To The Future: How Blank— Check
Acquirers Could Reshape Emerging Companies' Roles In Public
Markets, CRUNCHBASE, Oct. 19, 2020,

Available at https://news.crunchbase.com/news/spac-to—the—future/
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152 Under the SEC's Regulation FD, investors that receive material non-
public information about a company (that is, investors "brought over the
wall')y must agree to keep the information confidential and not to trade
publicly in the company's securities until the information becomes
publicly disclosed. See Michael Klausner, Michael Ohlrogge & Emiley
Ruan, Op., cit., p. 273.
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133 See Michael Klausner, Michael Ohlrogge & Emiley Ruan, Op., cit.,
p. 273.
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154 See Michael Klausner, Michael Ohlrogge & Emiley Ruan, Op., cit.,
p. 274.
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155 See, for example, WL Ross Holding Corp. Form S1 Registration
Statement as filed with the Securities and Exchange Commission on
May 9, 2014: The per—share amount we will distribute to investors who
properly redeem their shares will not be reduced by the deferred
underwriting commissions we will pay to the underwriters.'

156 See Elena Ignatyeva, Christian Rauch, Mark Wahrenburg, Analyzing

European SPACS, Journal of Private Equity, Vol. 17, Issue 1, p 74.
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JB agaged oShiar agl cllyy casmll (B i3 090 ageguls Oslaiine
pgeged 230l Y by ¢ S Glaall (5 agul) 02 g agiy LESY)
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oaleas) e dapa¥) s dwles Ll e Zlad)) caay cllilg
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Cus warrants <l oS alasial A Jicud QB Jalall doills Ll
Ll g Nsaia¥) ol ey GligeSl oda aladiu) Ko —LSY Ls-
Uil warrants il oS (s @iy . agagad Ao lgajinl (pdl) Grealoll
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157 For example, see AR Capital Acquisition Corp. Form S1 Registration
Statement as filed with the Securities and Exchange Commission on
September 23, 2014.

138 | akicevic and Vulanovic, Op., Cit., p 392.

% Ibid., pp 392-393; Berger, Op, Cit., p 73.
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‘back-stop  aco el Cupl Lave elld gaday GIGAD e
alal 558 (DA sane e aga) 028 (5 5idy (piuse xe Agreements’
ST Mganay)
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160 See for example, Global Eagle Acquisition Corp. Schedule 14A
Proxy Statement dated January 16, 2013: 'If our public stockholders
exercise their right to redeem shares of our common stock in connection
with the Business Combination, PAR and Putnam Capital Spectrum
Fund and Putnam Equity Fund (these two Putnam funds are collectively
referred to herein as ”Putnam") have separately agreed to purchase
from us at the closing a number of shares of our common stock equal

to the number of shares redeemed.
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o it e oy Lee 8ieall gy clisn ol e ¢ (e
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161 566 Milan Lakicevic, Yochanan Shachmurove and Milos Vulanovic,
Institutional changes... Op., cit., p 154, Table 2.

162 gee, for example, Quinpario Acquisition Corp. 2, Amendment 3 to
Form S]1 Registration Statement as filed with the SEC on January 8,
2015.

163 See, for example, Hydra Industries Acquisition Corp. Amendment
No. 5 to Form S1 Registration Statement as filed with the Securities

and Exchange Commission on October 24, 2014.
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164 See Altimeter Growth Corp., Current Report (Form 8-K) (Apr. 12,
2021).
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165 Michael Ohlrogge & Emiley Ruan, Op., Cit., P. 279.
166 See, e.g., Therapeutics Acquisition Corp., Prospectus (Form
424(b)(4)) (July 7, 2020),
HealthCor Catalio Acquisition Corp., Prospectus (Form 424(b)(4)) (Jan.
28, 2021).
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169 Michael Ohlrogge & Emiley Ruan, Op., Cit., P. 281.
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170 Section 12 of the Securities Act provides a cause of action for
material misstatements or omissions in a prospectus or an oral
communication. The application of Section 12 parallels that of Section

11. See Michael Ohlrogge & Emiley Ruan, Op., Cit., P. 285.
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7l Dun & Bradstreet Hold., Inc., Amendment No. 3 to Form S-1
Registration Statement (Form S-1A), at 12, June 26, 2020.
172 See, e.g., Uber Technologies, Inc., Amendment No. 1 to Form S-1

Registration Statement, Form S-1A), Apr. 26, 2019.
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173 See, e.g., Endeavor Grp. Hold., Inc., Amendment No. 1 to Form S-

1 Registration Statement, Form S—1A, April 20, 2021.
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175 See Christine Cuny, Omri Even-Tov & Edward M. Watts, From
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Transaction Costs, Journal of Accounting Research, Vol., 59, Issue 1,
2021, pp. 215-242.

176 For more details, see Mira Ganor, The Case for Non-Binary,
Contingent, Shareholder Action, Journal of Business Law Vol., 23, Issue
2, 2021, pp. 415-416.

(proposing that shareholders be permitted to specify redemption

contingent on total redemptions).
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77 For example, when Pensare Acquisiton Corp. merged, PIPE
investors purchased units consisting of one debenture of principal
amount $1000 and a warrant to purchase 100 shares at an exercise
price of $0.01. The debentures were convertible to common stock
based on a variable conversion factor set initially at $3.45 per share.
See Pensare Acquisition Corp., Proxy Statement (Form PRER14A), at
86, Jan. 23, 2020.
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178 Division of Corporation Finance, Special Purpose Acquisition

Companies CF Disclosure Guidance No. 11, SEC. & EXCHANGE
COMM. (Dec. 22, 2020), https://www.sec.gov/corpfin/disclosure—
special-purpose—acquisition—companies.

179 For instance, see Churchill Capital Corp. I, Proxy Statement (Form
DEFM14A), at 252, Sept. 18, 2020.

180 Amrith Ramkumar, Op., cit., 2021, available at
https://www.wsj.com/articles /spac—insiders—can—-make-millions—even—

when-the—company-they—-take—public—struggles—11619343000.
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1. Delaware General Corporation law.
2. Division of Corporation Finance, Special Purpose Acquisition

Companies CF Disclosure Guidance No. 11.
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