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Abstract:

Many issues of importance branch out from the right to
withdraw from the contract concluded by the new electronic
means, including those related to the extent of its conflict or
detaching from the principle of the binding force of the contract.
As well as determining the time period for using this right,
defining the scope of its use, relation to the legal effects resulting
from its use by the unilateral will of one of the contracting parties
(the consumer) ...etc. When we dealt with this right, we chose to
address one of the complex issues it raises, i.e., to deal with the
legal implications for the rights of both the consumer and the
supplier. In addition to the legal issues it raises that need to
develop appropriate solutions - when the consumer decides to
withdraw from the contract before the stated time has expired in
his interest to use this right, and notify the supplier of this
decision.

In this context, this research concluded that the supplier and
the consumer have opposite obligations towards each other that
appear as a direct result of the use of the right to withdraw from
the contract. The consumer undertakes vis-a-vis the supplier to
return the goods or products in a sound condition and within a
specific period of time, and undertakes to pay the costs of
returning them. However, if the contract is related to the provision
of a specific service and its implementation has begun, then, the
consumer is obligated to pay the equivalent value of the
implemented part of this service.
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The supplier on the other side is obligated to receive the goods
and to return the price in full to the consumer, with the right to
hold the price until the goods or commodities are received, or until
the consumer sends or ships them to the supplier. The supplier’s
right also entails the termination and expiration of the loan
contract obtained by the consumer for the purpose of completing
the original contract that was withdrawn, and this expiration is
made by force of law.

Keywords:

Liability for loss, return of goods and commodities, payment
of service expenses, return of price, expiration of the subcontract.
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("trader": means any natural or legal person who is acting for purposes
relating to his trade, craft, business or profession and anyone acting in the
name of or on behalf of a trader). (Article Y/d): from directive Y+ 1YV ¢/ EC

of the European parliament and of the council of 'Y December Y::1
concerning misleading and comparative advertising.
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"For any distance contract the consumer shall have a period of at least seven
working days in which to withdraw from the contract without penalty and
without giving any reason”. Article (1/Y): from Directive 3V/Y/EC of the
European Parliament and of the Council of Y+ May )44V on the protection of
consumers in respect of distance contracts - Statement by the Council and the
Parliament re Article " (V).

ton Zajalay) AaNL s3La) oda (faig (V)
"The Member States shall ensure that the consumer shall have a period of )¢
calendar days to withdraw from the contract without penalty and without
giving any reason". Article (/) from Directive Y+ +Y/1o/EC of the European
Parliament and of the Council of YY September Y+ +Y concerning the distance
marketing of consumer financial services and amending Council Directive
4+/1Y4/EEC and Directives 1V/V/EC and 3A/YV/EC.
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:ga Aaplaty) A2l 53 oda (faig (V)
"Member States shall ensure that the consumer is given a period of )¢
calendar days to withdraw from the timeshare, long-term holiday product,
resale or exchange contract, without giving any reason”. Article (1/)): from
Directive Y+ «AYYY/EC of the European Parliament and of the Council of ) ¢
January Y-« +4 on the protection of consumers in respect of certain aspects of
timeshare, long-term holiday product, resale and exchange contracts (Text
with EEA relevance).

:gn Aplaty) A2l 53 oda faig ()
"The consumer shall have a period of ) ¢ days to withdraw from a distance or
off-premises contract, without giving any reason". Article (): from Directive
Y VY/AY/EU of the European Parliament and of the Council of Yo October
Y+YY on consumer rights, amending Council Directive 3Y/YY/EEC and
Directive Y443/¢¢/EC of the European Parliament and of the Council and
repealing Council Directive Ae/oYY/EEC and Directive 3V/V/EC of the
European Parliament and of the Council Text with EEA relevance.

t o doaydll ARl B3 oda aig ()
"Le consommateur dispose d'un délai de quatorze jours pour exercer son droit
de rétractation d'un contrat conclu a distance, a la suite d'un démarchage
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téléphonique ou hors établissement, sans avoir a motiver sa décision ni a
supporter d'autres colts que ceux prévus aux articles L. YY)-YYa L, YY)-Yo"
Article (L. YYY-YA).
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"Imperative nature of this Directive's provisions

V- Consumers may not waive the rights conferred on them by this Directive".
Article () Y): from Directive Y+ + Y/1¢/EC of the European Parliament. op. cit.
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"Les dispositions du présent chapitre sont d'ordre public”. Article (L. YY)-
Y4).
() TGI Paris, ¢ Fevrier Y+ Y,
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tgn Aplaty) A2l 53 oda faig (V)
"Effects of exercising the right of withdrawal:
Y- Where the consumer exercises the right of withdrawal, the consumer shall
neither bear any cost..." Article (A): from Directive Y+ +AYY/EC of the
European Parliament. op. cit.
() "*The consumer shall have a period of ) ¢ days to withdraw from a distance
or off-premises contract, without giving any reason, and without incurring
any costs other than those provided for in Article YY(Y) and Article )",
Article (3/V): from Directive Y+YV/AY/EU of the European Parliament. op.
cit.
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:op Aplay) Aalll 53l e3a 45 aiy (V)
"Right of withdrawal
V. Save where the exceptions provided for in Article 'V apply, the consumer
shall have a period of ‘¢ days to withdraw from a distance or off-premises
contract, without giving any reason, and without incurring any costs other
than those provided for in Article YY(Y) and Article ) £.

Y. Without prejudice to Article Y+, the withdrawal period referred to in
paragraph \ of this Article shall expire after Y ¢ days from:

(@) in the case of service contracts, the day of the conclusion of the contract;

(b) in the case of sales contracts, the day on which the consumer or a third
party other than the carrier and indicated by the consumer acquires physical
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possession of the goods...". Article (): from Directive Y+ Y)/AY/EU of the
European Parliament. op. cit.

top Ao @l Ll 53l sda faig ()
"Le consommateur dispose d'un délai de quatorze jours pour exercer son droit
de rétractation d'un contrat conclu a distance, a la suite d'un démarchage
téléphonique ou hors établissement, sans avoir a motiver sa décision ni a
supporter d'autres colts que ceux prévus aux articles L. YY)-YYa L, YY)-Yo
Le delai mentionné au premier alinéa court a compter du jour :
V- De la conclusion du contrat, pour les contrats de prestation de services et
ceux mentionnés a l'article L. YY)-¢ ;
Y- De la réception du bien par le consommateur ou un tiers, autre que le
transporteur, désigné par lui, pour les contrats de vente de biens. Pour les
contrats conclus hors établissement, le consommateur peut exercer son droit
de rétractation a compter de la conclusion du contrat.

Agg el Jilugls el agdall (os £aor ol B G el phe AT AEEN Qlalpard VAV



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

el Lgaldl ol 28,80 Sudl) 8 cutd) O 0,5 pdfall Jalll e sang
s ales Lo clanal) e 52l asially cailiadly aladl e 835l agiall oo
23 QLA (e el 8 Gall Jlesia 550d) A3 53 ladialy Gl
ade Gallly Gaall 138 1) e ligienall LU Aleal) slaa) A2 ) (i
Y sl e die ataliiad (lacas

lginall 8315 5ox ofy Ciaag 08 ailiadly alall o 53lel) apiall 8
Aolaally ¢dhyg plal) aslalials i sl oayg alel OIS Le 4 aag Dl adal) Jad
el Jaal ledll ol B e ponill Alge bl 23 of ol 4l i)y i)
el ) Aaal e Y

A Ol (e A 8 kel o) Adaad (e Bl Algal) lesial @ g1 3)
lioake & b e chlaeY il e goadl) A GBall o Bl Al Sy
O lealas G (e salall Coya o1 s e Liad) of daladl ails 6 a8
2ial) ol ddaad e poadll Aga ilatial o il G ol daims (5 G i
b pgie ey catall Jae Jlu)) dl cpdjgall danty ue Ll lesa (5 Cigas
ol 1as Jlexind 5)5all Zigilal) Algall i

53))s 2ghall Lendlly aBal il Adaad (e ol Fls (e gyl B3 alucial G

ria by Al an A gl daliae b b sed rcledd) aais e

Dans le cas d'une commande portant sur plusieurs biens livrés séparément ou
dans le cas d'une commande d'un bien composé de lots ou de piéces multiples
dont la livraison est échelonnée sur une période définie, le délai court a
compter de la réception du dernier bien ou lot ou de la derniére piéece".
Article (L. YY) -YA),
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"Conformément au réglement n°YYAY/VY/CEE du Conseil du ¥ juin Y4V)
portant détermination des regles applicables aux délais, aux dates et aux
termes :
V- Le jour ou le contrat est conclu ou le jour de la réception du bien n'est pas
compté dans le délai mentionné a l'article L. YY)-YA;
Y- Le délai commence a courir au début de la premiére heure du premier jour
et prend fin a I'expiration de la derniere heure du dernier jour du délai ;
Y- Si ce délai expire un samedi, un dimanche ou un jour férié ou chomé, il est
proroge jusqu'au premier jour ouvrable suivant™. Article (L. YY) -)13).
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Oy of celigivall Joadl 28l 5 2518 Jagyd 5l e b elld s
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"Lorsque les informations relatives au droit de rétractation n'ont pas été
fournies au consommateur dans les conditions prévues au V° de l'article L.

YYh)-o, le délai de rétractation est prolongé de douze mois a compter de
I'expiration du délai de rétractation initial, déterminé conformément a l'article
L. YYYVA,

Toutefois, lorsque la fourniture de ces informations intervient pendant cette
prolongation, le délai de rétractation expire au terme d'une période de
quatorze jours a compter du jour ou le consommateur a regu ces
informations”. Article (L. YY)- Y+),

AY VA Lid (VAY) 8y ol (g (£4) 3L ()
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"The contract shall include a separate standard withdrawal form, as set out in
Annex V, intended to facilitate the exercise of the right of withdrawal in
accordance with Article "

ton Zajalay) A2NL s3L) o3a faig (V)

"Modalities for exercising the right of withdrawal:
Where the consumer intends to exercise the right of withdrawal the
consumer shall, before the expiry of the withdrawal period, notify the trader
on paper or on another durable medium of the decision to withdraw. The

consumer may use the standard withdrawal form set out in Annex V and
provided by the trader in accordance with Article ©(¢). The deadline is met if

Ayl Jiluglly Aastl agdall (s £90 ol B ] Jlaalsl ohe RGN AGELEN Sla3aY|  AVY



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

Juw) Gob e il e goadll A Ball Jlarinl (Sad Jls 43 oy
) caiall e degny dlgiuall JhE Gaay Sea) ) Jsaasl) abe daue Gillad
Al )y Al il Sl 235l Jlaniads b ¢ g ST aupll e dllesy Sl
cad) LY Jgaas (ansi Ay b 3jsall )

Lovie oY o)) Al (AY) aB) o0 )0) dundill aldy gwl daiill) s2a g
sliaiily st J8 ial) e goadll (A dis Jlariad moliion gl (e (fa
oo Ay b ame s Vsl jlhik sk of e clgle (ag il Aia)l 5yl
@) alasiuly ol myall gl 5ladl Aiadsalll Cla V) Hlaiad aladial 305k
o Chaas ¢ Jaydts (L@l A 3uas () Al Bilugl) e (5380 Aliusg
ey ol O sl Loae gabiion i) 58I ¢ asasl) preg zguiaslls Al
Ozl e gsaill & cllgioal

the notification is sent before the withdrawal period has expired”. Article (V):
from Directive Y+ + A/NYY/EC of the European Parliament. op. cit.

:ga Aplaty) A2l 53 oda faig (V)
"Exercise of the right of withdrawal
V- Before the expiry of the withdrawal period, the consumer shall inform the
trader of his decision to withdraw from the contract. For this purpose, the
consumer may either:
(@) use the model withdrawal form as set out in Annex I(B); or
(b) make any other unequivocal statement setting out his decision to
withdraw from the contract.
Member States shall not provide for any formal requirements applicable to
the model withdrawal form other than those set out in Annex I(B).
Y-The consumer shall have exercised his right of withdrawal within the
withdrawal period referred to in Article 1 (Y) and Article Y+ if the
communication concerning the exercise of the right of withdrawal is sent by
the consumer before that period has expired.
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¥ -The trader may, in addition to the possibilities referred to in paragraph ),
give the option to the consumer to electronically fill in and submit either the
model withdrawal form set out in Annex | (B) or any other unequivocal
statement on the trader’s website. In those cases the trader shall communicate
to the consumer an acknowledgement of receipt of such a withdrawal on a
durable medium without delay". Article (Y Y): from Directive Y +«)Y/AY/EU of
the European Parliament. op. cit.

5h Baadydl) 22l 53 23a i (V)
"Le consommateur exerce son droit de rétractation en informant le
professionnel de sa décision de se rétracter par I'envoi, avant I'expiration du
délai prévu a l'article L. YYY-YA, du formulaire de rétractation mentionné au
ve de l'article L. YY)-2 ou de toute autre déclaration, dénuée d'ambiguité,
exprimant sa volonté de se rétracter. Le professionnel peut également
permettre au consommateur de remplir et de transmettre en ligne, sur son site
internet, le formulaire ou la déclaration prévus au premier alinéa. Dans cette
hypothése, le professionnel communique, sans délai, au consommateur un

accusé de réception de la rétractation sur un support durable”. Article (L.
YY)-YY),

rlledd) 22a 8 Alaiyg
Noémie Gillard: Protection des consommateurs. Editions Kluwer, Bruxelles,
Ye édition, Y+)4, p. Y'Y,
Hervé Jacquemin: Les pratiques du marché et la protection du consommateur
dans le Code de droit économique: le point sur les nouvelles regles

mateérielles (livres VI et XIV) et procédurales (livres XVI et XVII). pub dans
Journal des Tribunaux, Issue ("eAY), Y+V ¢ p. VY4,

A At Jilugdly Aayd) agdall s 92 B Gt Jlaaiaah e AGF Aagalil) Slalpitd)  VV-0



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

Lo JS5 cdlliadll o3a e alll o DA 38 (gpnd) dllgioa) lea (55 G
sl oyl Al @liladly Slagladll Ao (YY) 85l & (il GLAD 138 b a5
3a] o 85l B3l (g Al Bl & alll 3y 3] ccllgionall lgr 39 O
llgiaal) dabiad 53l s3all Lals caiall b goajll alKaT oy Cilaslad) 23
Mgl ol il b g gasl) Al Bay )

bl VYL aha) 3 o3 sl aa e Galll 3955 e aeiilg
el b3 23 o gl ki A cadal) ol J8 LoD Claglaally
138 Jlasios) iy of Ayl () s o1 251 V) i alye ) ol adall b Leas
sl g3l b LS ellyg Ll e gaal) dllgidl )% ) Gl

e o 28 i igill A Y 5Ladlly bl glE ) gsallg
Jha) ol Dlels als b gl e paadll 8 adal dllgiad) Jlaxiad ¢
pasaiall Blusll auan ahiiul 3ok Ge k) (e poa)ll 45y sl
izl 8 s gle

el e geadll Al Ge il ol () sads 0)S0 aad e JS
Db dne)y e mall) 2y o Liad (Saall ag g ST Jiluaslly )yl
Clgh U jgal) (M kel Jae salels aghs OIS ¢Bien Bl (e il il
S oad] Jlay) ) Aslall en eBall s Jlexiad 55000 a3l s34l eliasilg
) e peadll B Aid g daie Gl ,ladl

o g9l ohE e il agh of ellgieall 2ol ) G ga o)

Y e A (AY) o) esil Eg Y el Nl (58 e (Y +) el )

AgigAdalif) ity etl agdal (s0 £42: o B ud Slnais] Ao AGRY AGIAH Sl V-1



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

el S VI G llgadl G ) planad) ey plad) 138 85 (a1
& e 28 45 dalya 4l ge i o dde i gl ) alid) ol gilial
A 2l dae = Wadll gyl = ey OIS gl ) alad) dmy Lovie 8 Uas
Jae Jls) Balels astiy Uadll ot Lanie s (ajeal glsie e Calide olsie
B caguily ol 28 28LEN (e gpanll 85040 A3iel B3] ()55 Sysall ) el
ialiadd HiRdl Gall Cpe dadiey

gy ppal) 2iall (e g9l b e llgiuall s G ) g8 (5l 03
Aaline Hlo salae dling o chae J<E 385 Gl Al b @ Y LS o) g <))
daaly Ay ok e 2L e peaill ol Ge e o) i cllgid)
elly 8 3pall acl o) el e desay il e 4K

Lallda 35aall (he daegil) el e poadll & Gall G ) HLEY) (0 3 Liag
() gilall 8 Adlal) aclgall pumdy 43 cllgiial 53ya 5aLY L Jaxins) 4]
O 25 ey (Dagd) ang e ales decly o g o 3L e el gy K13

OsRl) A3S Al jsdiia Cany ¢ 39 AN 2l e Jaedl 3 llgioad) G rdinlae Gy ()
YA e — a) g8 A aayf J) ay o) 22el cdnlad) Bndl (Lalal) A
Ve i a

G5l aelgil 5La) aa A yill Aupadl) 8 A3l 5eb8 caad (o 28LEY taulh Gues 2eaa ()
T rga eaY oo A oY) 22al) (Al )y A glal Cigadll Alaa Hsdiie Cing ¢ gV
il & ol BalY) e Ll i 4l 1 e (graadl) Saal) gl e (1Y) 83 cadas ()
o B3 ok ol Lo ey alad) e Aud el Jgens yiinss cad] dng (g abe 40 Jualy 3
Selly e

Agdg Rl gty Dol agall 5 o ¥l o nd} Jlaaah shes AT AGOUEH OO 1V-Y



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

olas Jusil (o V) Lsilall o)1 8LAN G poadll b ane) o llgiuall yuas
e sall ple o dui cllgind 53 e el Jsamy yfiang <2)5dl

Dy cadall (e goasl) (8 adal dleniad @il scae gl o adig

sall 423t o (Vaialiad 5)5a &350 53 s o] Gl b ai sy 3)al

Allad) 220
o= el b (Ball LAl G Gaa adall g YT - Y
: a8l

Gle U Gl 255 51 Bilosl) Gyl e Lapsdl) agiall e a3 o)
Gon A3 cellgind) Lgapm ) agiall paan o Lansa 350 ) 4581 Glhae
o Lgnula umi caghall (e Aine dogane 4lSaY goundll (e (Hiay 2k
Gal) 138 Jlesiad (e llgiad) &y Jas of Lgals Wasay ) ol 3l Cag yhal
 AY) Bl mllasy Gois e Jalially Lnkell dllaall (hdas
s Aihagl) by S (e 8y A0 )Y Cilgun gl (mas Cagal) adly
gl g Sl Alugy paall diall e goadll b Ball Jlaia dad) U aoas
sl 3y ol Lo W ((3al) 130 Jlasiadls 8ydlin (e Bandivaally sliicaal) dgaall pans

Sliiual) 2gaall Canm (e dap D a4

Bl (1Y) a8 o) dondll e e dalal) 5ol e A3l 8l Aty 8 by ()

"The burden of proof of exercising the right of withdrawal in accordance with
this Article shall be on the consumer”.

fsle byl DG 536 e (Lo YY) 831 (e (g pially Al 50al) Cadaiy
"La charge de la preuve de l'exercice du droit de rétractation dans les
conditions prévues a l'article L. YY)-Y\ pése sur le consommateur".
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() Serge A. Kablan: Pour une évolution du droit des contrats, le contrat
électronique et les agents intelligents. These présentée a la Faculté de Faculté
de droit - Université Laval: Quebec, dans le cadre du programme de doctorat
en droit pour I'obtention du grade de docteur en droit (LL.D.), Y+ <A, p. Y+ .
Florian Maume: Essai critique sur la protection du consentement de la partie
faible en matiere contractuelle, Thése de doctorat en Droit privé, Université a
Evry-Val d'Essonne, Y+ Ve, p. Y4,

ayaall 2221l 2Y AV Al (V) ady g ye¥) dnngil) (e Al sald) Cadpe Blcd) 13a & ()
OUBY) DS (e llginng 3y0e o o leadlly aladly sleia sie (ol 1asl A5 5SIY) Jilasslls
Baaly alaiials Sy (sally caygall Lgalth ) claadl] aaads of casd e aally Galall _aidawl)

Sagal) L) s A pSY) JlaiY) Jilag (e ST
"distance contract’” means any contract concerning goods or services
concluded between a supplier and a consumer under an organized distance
sales or service-provision scheme run by the supplier, who, for the purpose of
the contract, makes exclusive use of one or more means of distance
communication up to and including the moment at which the contract is

concluded”. (Article Y/V) from Directive 3V/V/EC of the European
Parliament. op. cit.
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"Since in the case of distance sales, the consumer is not able to see the goods
before concluding the contract, he should have a right of withdrawal. For the
same reason, the consumer should be allowed to test and inspect the goods he
has bought to the extent necessary to establish the nature, characteristics and
the functioning of the goods. Concerning off-premises contracts, the
consumer should have the right of withdrawal because of the potential
surprise element and/or psychological pressure. Withdrawal from the contract
should terminate the obligation of the contracting parties to perform the
contract”. Recital No (YV): from Directive Y+)Y/AY/EU of the European
Parliament. op. cit.
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() Marie Demoulin, Etienne Montero: La conclusion des contrats par voie
électronique. Editions Bruylant, Bruxelles, Y+« Y. p. 0¥, o¢¢,

Charlaine Bouchard et Marc Lacoursiére: Les enjeux du contrat de
consommation en ligne. Article Publié dans Revue générale de droit, Volume
(YY), Numéro (¥), Y+ Y. p. €Y1,

Marco Loos: op .cit. p. 1.
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"The consumer shall only be liable for any diminished value of the goods
resulting from the handling of the goods other than what is necessary to
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establish the nature, characteristics and functioning of the goods". (Article:
Y £/Y) from Directive ¥+ )/AY/EU of the European Parliament. op. cit.
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"The consumer shall return to the supplier any sums and/or property he has

received from the supplier without any undue delay and no later than within

Y+ calendar days. This period shall begin from the day on which the

consumer dispatches the notification of withdrawal”. (Article Y/°): from
Directive Y+« Y/1o/EC of the European Parliament. op. cit.
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"Obligations of the consumer in the event of withdrawal:

) - Unless the trader has offered to collect the goods himself, the consumer
shall send back the goods or hand them over to the trader or to a person
authorised by the trader to receive the goods, without undue delay and in any
event not later than Y ¢ days from the day on which he has communicated his
decision to withdraw from the contract to the trader in accordance with
Article V). The deadline shall be met if the consumer sends back the goods
before the period of ‘¢ days has expired”. Article ()¢): from Directive
Y ) Y/AY/EU of the European Parliament. op. cit.
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"Le consommateur renvoie ou restitue les biens au professionnel ou a une
personne désignée par ce dernier, sans retard excessif et, au plus tard, dans
les quatorze jours suivant la communication de sa décision de se rétracter
conformément a l'article L. YYY-Y), a moins que le professionnel ne propose
de récupérer lui-méme ces biens”. Article (L. YY)-YY).
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"Right of withdrawal:
V- For any distance contract the consumer shall have a period of at least
seven working days in which to withdraw from the contract without penalty
and without giving any reason. The only charge that may be made to the
consumer because of the exercise of his right of withdrawal is the direct cost
of returning the goods”. Article (%/Y) from Directive 3V/V/EC of the
European Parliament. op. cit.

ton Zajalay) ARG 3L o3a (faig (V)
"The consumer shall only bear the direct cost of returning the goods unless
the trader has agreed to bear them or the trader failed to inform the consumer

that the consumer has to bear them". Article ()¢): from Directive
Y+ Y/AY/EU of the European Parliament. op. cit.
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"Le consommateur ne supporte que les colts directs de renvoi des biens, sauf

si le professionnel accepte de les prendre a sa charge ou s'il a omis d'informer
le consommateur que ces codts sont a sa charge”. Article (L. YY)-YY).
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"Nevertheless, Member States may lay down that the supplier may provide
the consumer with goods or services of equivalent quality and price provided
that this possibility was provided for prior to the conclusion of the contract or
in the contract. The consumer shall be informed of this possibility in a clear
and comprehensible manner. The cost of returning the goods following
exercise of the right of withdrawal shall, in this case, be borne by the
supplier, and the consumer must be informed of this. In such cases the supply
of goods or services may not be deemed to constitute inertia selling within
the meaning of Article 2.
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"Payment of the service provided before withdrawal
). When the consumer exercises his right of withdrawal under Article V(1) he
may only be required to pay, without any undue delay, for the service
actually provided by the supplier in accordance with the contract. The

performance of the contract may only begin after the consumer has given his
approval. The amount payable shall not:

- exceed an amount which is in proportion to the extent of the service already
provided in comparison with the full coverage of the contract,

- in any case be such that it could be construed as a penalty"”. Article (V/V):
from Directive Y+ Y/1¢/EC of the European Parliament. op. cit.

Agg el Jiluglly Aaptl agdall s 90 B o] Shaalsl ohe RO AGREN Sl VYA



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

andill Sl — ALY gty dalinin) (e gty oSlg — 4513 oLl Ay
spde Aadlill B3LAI (e BN 8jadl) & e Ladie A o)) il (AY) o) g sY)
i ob a3l cclardll agie e paadll (A dda dasien (53 dllgiad) of e
O 335 o) (Ao el o3 25 Al Aendl) pe ol Ulle Lilia Sjpal) )
55 Bygean 5Aakall daddl) A Cldia) die ollie lacY)

Jlaxind adaal Mg aiall 2aisn 8 eaall 3daal e Lgslatiad 2y of 1 AoV
e desny Gaaial ol Mgl i)y adall e poaill aaal ellgn )
| P |

1318 cagall 3 GFaall Jlaa) jeidl Geld o aliall sl 2 o 1258
ol e bt iy gl Bla 4 Ullas i Unjee aiall 8 3ylsl) jedl oS
)22l sailed) 358 02d) Aol

Crai 23ld i (O 0] Al (e e Aall B3 e dadl3l) 85l
daliall 35dal) 235 e e Qolie (f aday cllgiadl Lgd o53L Y Vs e
t ) il e g cclaadll iy

fon A3platy) A2l 53 sda i (V)
"Where a consumer exercises the right of withdrawal after having made a
request in accordance with Article Y(Y) or Article A(A), the consumer shall
pay to the trader an amount which is in proportion to what has been provided
until the time the consumer has informed the trader of the exercise of the
right of withdrawal, in comparison with the full coverage of the contract. The
proportionate amount to be paid by the consumer to the trader shall be
calculated on the basis of the total price agreed in the contract. If the total
price is excessive, the proportionate amount shall be calculated on the basis
of the market value of what has been provided". Article ()¢/Y): from
Directive Y+ Y)/AY/EU of the European Parliament. op. cit.
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"¢- The consumer shall bear no cost for:
(@) the performance of services or the supply of water, gas or electricity,
where they are not put up for sale in a limited volume or set quantity, or of
district heating, in full or in part, during the withdrawal period, where:
(i) the trader has failed to provide information in accordance with points (h)
or (j) of Article 1(); or
(if) the consumer has not expressly requested performance to begin during
the withdrawal period in accordance with Article V(Y) and Article A(A); or
(b) the supply, in full or in part, of digital content which is not supplied on a
tangible medium where:
(i) the consumer has not given his prior express consent to the beginning of
the performance before the end of the ) ¢-day period referred to in Article 9;
(it) the consumer has not acknowledged that he loses his right of withdrawal
when giving his consent; or
(iii) the trader has failed to provide confirmation in accordance with Article
Y(Y) or Article A(V)". Article ()¢/Y): from Directive Y:)V/AY/EU of the
European Parliament. op. cit.
() See: Article: (L. YY)- Yo), Article: (L. YY)- Y1),

cGrad) Algiall Llaa 56 (e (£)) 33 ()

A At Jlugdly Aayd agdall s 92 (B 31 Jlaaiaah o AGH Qi Dbl \VEN



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

3 3 el U8 Gllgiadl (e Bheese Adilse e Jouanl) 555 ) LY
e ot La (Mg GusSaall (g yo¥) Cngenssll Ll Jlall ga LS cadal)
ol 1l A zalal) ALY o Wlad il ad ayy oy ¢ i il £yl

cdadall

A At Jilugdly Aayd) agdall s 92 B Gt Jaaiaah e AGF Qg Dbl AVEY



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

AU Eaal)
apal) il e geadl B (gall Jlanicd Ao Ldall cilafsily)
35 gl Lanadlly 4339 Y il gl

A3 S Jilaglly Ayl 35dall (e gonill 8 G3ald) Jlexinl g LS
Gile Lgy Jdy Aliie Ll gy 43 c3ysal) olad clgionall JalS e Lol
e oS L ) J sale] Jal e L slisll adde Canag ccligional) olas 3jsal
t oY) aeatill Gy Alleaall 038 Jslinsg LAY

i) Dy g ) g all il g Lol alaly) 51 o lladl)
bl

o s Ophall G Al L) agell el ssmell elatil 1 G Calladll
el

A At Jlugdly dayd agdall 0 £ 92 (B Bt Jlaaliad oo A Dagold Sabel il \VEY



Y¥s paliy Copheatly ot Al g1 aukadl- Aabiaiifly AGgOUE pplall Ao —
J3Y) Ghaal)
gibally bl Shialy cligionall () gbaall all) g lasly ALY

clileally Lol mnss Jonaf dsalin ) gsbnall ol salels sl AL
S o) ) (o Guag A0ie) 83 ayaat @y voalig dbiall) Aalill (e lsus
OIS cdic gagall 5l LUCEN Galill (o o clgiliniily galsh 8 igiuall ] o
cllgiondl cra i) sl Ley alud Al Alvasgl) of ATl uiny (3l sale) Sy
CAY) i) Gany eyl 4alill s 138 Sllginal) 4y LS 138 oAl sale (S5

G Lo (A LYl cdaabyall abudl of wibiad) sl ol Liad a3l LS
oy o 53l gl e Gulas o oS Clelias ligie e LAY allaa e
LY sl e Jleall sda Jolinig cellgioal ) o sale]
ellgianall ) Gl glasls alEY) sl

degana (385 cllginal ) goiaal) el g lagls gall o Alls Jolin Cigm
ol dalilly Cigs ad () ddaiasal) Clstall (e Cuaally Leaiig sl (e
Lo gad Ao @lldg (il sale] 8 aillalans 0als vie of () g Lol cllgiundl)

religiocal) 1) SalS il Saley diia) 5Le aad -

Al 2 ol 2kl e gsadll 8 ads dllgid) Jesioy of 2ey D5l a3k
Oseat o4 elldg cheliadl o dalad) o Jpemnd) yulas asdy s Ga 53 0
g gl Aoluall (aieny ¥ (s ¢ puali ) shla (o (o sa3aa e 53

ilhgg 0)90 (e (Bad) 138 ajat ane B eSS @l e Llally canle Giligaall

AdgAsal i Jiluglly Qaxdl dpdall s £ 92 1 B Bl Slaalaah e AR Aol Sibalad)  VVEE



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

&b ) e Gl aay dllgiall ) o) sale e 33 pass (pad

O obaY) e i) 2 Sang a8 ) Oansila oy Dyalig dlad adall e g o))
asis (Dgall ) Aalid) Balels aniig kel e goaill 3 dha lgivall Jaxivy
Ol gl (b dhaley of gty sdll e daatpall dalid) a Balels Y
Al ) el ddilsall Ao ojlin) (i yhs dasben of Caany 285 cellgiaal )
Jowanll ) Ll 8 aey 28 Cilijidia () o Jyan) o8 LaaY allain
8 axe Ailie 3all s Jlenicd (e Sllgiaad) Gigie ol e (i e clgile

e ndll Gl Majicd e

() Adriana-Mihaela gheorghe: How the consumers can be protected in case
of contracts signed remotely in terms of the OUG provisions No. Y¢/Y ) ¢,
Article published in International Journal of Academic Research in Business
and Social Sciences. Volume (£), Number (A), August Y+ V¢, p. Y44,
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"Where the right of withdrawal has been exercised by the consumer pursuant
to this Aurticle, the supplier shall be obliged to reimburse the sums paid by the
consumer free of charge. The only charge that may be made to the consumer
because of the exercise of his right of withdrawal is the direct cost of
returning the goods. Such reimbursement must be carried out as soon as
possible and in any case within Y+ days". Article (3/Y): from Directive
AV/V/EC of the European Parliament. op. cit.
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"The supplier shall, without any undue delay and no later than within Y-
calendar days, return to the consumer any sums he has received from him in
accordance with the distance contract, except for the amount referred to in
paragraph Y. This period shall begin from the day on which the supplier
receives the notification of withdrawal”. Article (Y/¢): from Directive
Y+« Y/1e/EC of the European Parliament. op. cit.
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"V- The trader shall reimburse all payments received from the consumer,
including, if applicable, the costs of delivery without undue delay and in any
event not later than ‘¢ days from the day on which he is informed of the
consumer’s decision to withdraw from the contract in accordance with
Article YY", Article (VY): from Directive Y+«Y)/AY/EU of the European
Parliament. op. cit.
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"Lorsque le droit de rétractation est exercé, le professionnel rembourse le
consommateur de la totalité des sommes versées, y compris les frais de
livraison, sans retard injustifié et au plus tard dans les quatorze jours a
compter de la date a laquelle il est informé de la décision du consommateur
de se rétracter”. Article (L. YY)-Y¢),
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"The trader shall carry out the reimbursement referred to in the first
subparagraph using the same means of payment as the consumer used for the
initial transaction, unless the consumer has expressly agreed otherwise and
provided that the consumer does not incur any fees as a result of such
reimbursement”. Article (1Y¥): from Directive Y+))/AY/EU of the European
Parliament. op. cit.
9 A ydl) A2l 53 s3a i ()
"Le professionnel effectue ce remboursement en utilisant le méme moyen de
paiement que celui utilisé par le consommateur pour la transaction initiale,
sauf accord expres du consommateur pour qu'il utilise un autre moyen de
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paiement et dans la mesure ou le remboursement n'occasionne pas de frais
pour le consommateur.

Le professionnel n'est pas tenu de rembourser les frais supplémentaires si le
consommateur a expressément choisi un mode de livraison plus colteux que

le mode de livraison standard proposé par le professionnel”. Article (L. YY)-
\E3)
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"Y- Unless the trader has offered to collect the goods himself, with regard to
sales contracts, the trader may withhold the reimbursement until he has
received the goods back, or until the consumer has supplied evidence of
having sent back the goods, whichever is the earliest”". Article (1Y): from
Directive Y+ Y)/AY/EU of the European Parliament. op. cit.
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"Pour les contrats de vente de biens, a moins qu'il ne propose de récupérer
lui-méme les biens, le professionnel peut différer le remboursement jusqu'a
récupération des biens ou jusqu'a ce que le consommateur ait fourni une
preuve de I'expédition de ces biens, la date retenue étant celle du premier de
ces faits". Article (L. YY)-Y¢),
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"Lorsque le professionnel n'a pas remboursé les sommes versées par le
consommateur, les sommes dues sont de plein droit majorées du taux d'intérét
Iégal si le remboursement intervient au plus tard dix jours aprés I'expiration
des délais fixes aux premier et deuxieme alinéas de l'article L. YY)-Y¢ de ©
% si le retard est compris entre dix et vingt jours, de Y+ % si le retard est
compris entre vingt et trente jours, de Y+ % si le retard est compris entre
trente et soixante jours, de ¢+ % entre soixante et quatre-vingt-dix jours et de
cing points supplémentaires par nouveau mois de retard jusqu'a concurrence
du prix du produit, puis du taux d'intérét legal”. Article (L. Y£Y-¢).
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() "Attendu, en second lieu, que cette sanction constitue une mesure propre a
assurer la protection des consommateurs et a garantir I'effectivité de cette
protection, en ce qu'elle est dissuasive ; que la majoration des sommes dues
est progressive et ne s'applique qu'a l'issue d'un délai de quatorze jours a
compter de la date a laquelle le professionnel est informé de la décision du
consommateur de se rétracter ; que, des lors, elle ne porte pas atteinte au droit
de propriété et est proportionnée a I'objectif poursuivi;

D'ou il suit que, les questions posées ne présentant pas un caractére sérieux, il
n'y a pas lieu de les renvoyer au Conseil constitutionnel,

Par ces motifs: Dit n'y avoir lieu de renvyer au Conseil constitutionnel les
questions prioritaires de constitutionnalité; Ainsi fait et jugé par la Cour de
cassation, premiéere chambre civile...". Cour de cassation, civile, Chambre
civile Y, @ juillet Y+ YV, YV-Y., Yoo Publié au bulletin.
https://www.legifrance.gouv.fr/

D op Ao ydll Al 53l sda faig ()
"Lorsque le professionnel n'a pas remboursé le consommateur dans les
conditions prévues a l'article L. YYY-Ye a I'expiration du délai de trente jours,
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la somme due est, de plein droit, productive d'intéréts au taux légal en
vigueur"”. Article (L. Y£Y-)0),

o A ydl) ARG 53 28 faig ()
"Tout manquement aux dispositions des articles L. YYY-YA L, YY)-Y) et L.
YYY-Y¥ a L. YYV)-YV encadrant les conditions d'exercice du droit de
rétractation reconnu au consommateur, ainsi que ses effets, est passible d'une
amende administrative dont le montant ne peut excéder Yo +++ euros pour
une personne physique et Yo «++ euros pour une personne morale.

Cette amende est prononcée dans les conditions prévues au chapitre 1l du titre
I1 du livre V". Article (L. Y£Y-)Y):
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"The consumer shall in any event not be liable for diminished value of the
goods where the trader has failed to provide notice of the right of withdrawal
in accordance with point (h) of Article 1(Y)". (Article: Y £/Y): from Directive
YV Y/AY/EU of the European Parliament. op. cit.
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"Le droit de rétractation ne peut étre exercé pour les contrats :
V- De fourniture de services pleinement exécutés avant la fin du délai de
rétractation et, si le contrat soumet le consommateur a une obligation de
payer, dont I'exécution a commencé avec son accord préalable et expres et
avec la reconnaissance par lui de la perte de son droit de rétractation, lorsque
la prestation aura été pleinement exécutée par le professionnel ;
Y- De fourniture de biens ou de services dont le prix dépend de fluctuations
sur le marché financier échappant au contrdle du professionnel et susceptibles
de se produire pendant le délai de rétractation ;
Y- De fourniture de biens confectionnés selon les spécifications du
consommateur ou nettement personnalisés ;
¢- De fourniture de biens susceptibles de se détériorer ou de se périmer
rapidement ;
°- De fourniture de biens qui ont été¢ descellés par le consommateur apres la
livraison et qui ne peuvent étre renvoyés pour des raisons d'hygiene ou de
protection de la santé;
1- De fourniture de biens qui, aprés avoir été livrés et de par leur nature, sont
mélangés de maniere indissociable avec d'autres articles;
V- De fourniture de boissons alcoolisées dont la livraison est différée au-dela
de trente jours et dont la valeur convenue & la conclusion du contrat dépend
de fluctuations sur le marché échappant au contrdle du professionnel ;

Agg sl Jilugls eyl agdall (os £aor ol B Gl el ohe AT AEEN Qlalyad VY



YoYE by ~Csssieally Duodtad) Dl Jo¥1 acadl Bgaliaiifly AOglEN pplall ine  —

G Gl (graal cllgiiall Lles (gilE 8 23a 23l (gynall gl L]
gomll 8 ads Jlenind cllgivaall jomy ¥ (Al 35aall (gl cagiall Cum (e gsa)l
t Y gl e ag clgic
8 S Lo lan) gl Loy iy A laadd) e s 1) el )
LAY e el b aad) Jlaaia 830 Algall cliaii
o eellgiall Qb e 2l deiaall aladl o) adlad) o a5 ) agaall -
Jadds Al Glealsall g

A- De travaux d'entretien ou de réparation a réaliser en urgence au domicile
du consommateur et expressément sollicités par lui, dans la limite des piéces
de rechange et travaux strictement nécessaires pour répondre a l'urgence ;

i- De fourniture d'enregistrements audio ou vidéo ou de logiciels
informatiques lorsqu'ils ont été descellés par le consommateur aprés la
livraison ;

) +- De fourniture d'un journal, d'un périodique ou d'un magazine, sauf pour
les contrats d'abonnement a ces publications ;

VY- Conclus lors d'une enchére publique ;

VY- De prestations de services d'hébergement, autres que d'hébergement
résidentiel, de services de transport de biens, de locations de voitures, de
restauration ou d'activités de loisirs qui doivent étre fournis a une date ou a
une période déterminée ;

VY- De fourniture d'un contenu numérique sans support matériel dont
I'exécution a commenceé avant la fin du délai de rétractation et, si le contrat
soumet le consommateur a une obligation de payer, lorsque :

a) Il a donné préalablement son consentement exprées pour que I'exécution du
contrat commence avant I'expiration du délai de rétractation ; et

b) 1l a reconnu qu'il perdra son droit de rétractation ; et

c) Le professionnel a fourni une confirmation de I'accord du consommateur
conformément aux dispositions du deuxieme I'alinéa de l'article L. YY)-)Y",
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"The Member States shall make provision in their legislation to ensure that:
- if the price of goods or services is fully or partly covered by credit granted
by the supplier, or
- if that price is fully or partly covered by credit granted to the consumer by a
third party on the basis of an agreement between the third party and the
supplier,
the credit agreement shall be cancelled, without any penalty, if the consumer
exercises his right to withdraw from the contract in accordance with
paragraph V.
Member States shall determine the detailed rules for cancellation of the credit
agreement”. Article (3/¢): from Directive 3V/V/EC of the European
Parliament and of the Council of Y+ May Y44y on the protection of
consumers in respect of distance contracts.
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("ancillary contract": means a contract under which the consumer acquires
services which are related to a timeshare contract or long-term holiday
product contract and which are provided by the trader or a third party on the
basis of an arrangement between that third party and the trader). Article (g/Y):
from Directive Y+ +A/YYY/EC of the European Parliament. op.cit.

fon A3platy) A2l 53 sda i (1)
"Termination of ancillary contracts
Y- Member States shall ensure that, where the consumer exercises the right to
withdraw from the timeshare or long-term holiday product contract, any
exchange contract ancillary to it or any other ancillary contract is
automatically terminated, at no cost to the consumer.
Y- Without prejudice to Article )© of Directive Y+ +A/¢A/EC of the European
Parliament and of the Council of YY April Y++A on credit agreements for
consumers () +), where the price is fully or partly covered by a credit granted
to the consumer by the trader, or by a third party on the basis of an
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arrangement between the third party and the trader, the credit agreement shall
be terminated, at no cost to the consumer, where the consumer exercises the
right to withdraw from the timeshare, long-term holiday product, resale or
exchange contract.
Y- The Member States shall lay down detailed rules on the termination of
such contracts".(Article Y)): from Directive Y+ «A/NYY/EC of the European
Parliament. op.cit.

tgn Aplaty) A2l 53 oda faig (V)
"Effects of the exercise of the right of withdrawal on ancillary contracts
Y- Without prejudice to Article Y@ of Directive Y+ +A/¢AJEC of the European
Parliament and of the Council of YY April Y++A on credit agreements for
consumers (V), if the consumer exercises his right of withdrawal from a
distance or an offpremises contract in accordance with Articles 4 to ) ¢ of this
Directive, any ancillary contracts shall be automatically terminated, without
any costs for the consumer, except as provided for in Article YY(Y) and in
Article Y ¢ of this Directive". Article (Y°/Y): from Directive Y+))/AY/EU of
the European Parliament. op. cit.
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"L'exercice du droit de rétractation d'un contrat principal a distance ou hors
établissement met automatiquement fin a tout contrat accessoire, sans frais
pour le consommateur autres que ceux prévus aux articles L. YY)-YY a L.
YYy-Yo' Article (L. YY) - YV),
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- Code de la consummation, No (9¢4) of Y43Y AD.

- Directive 1V/Y/EC of the European Parliament and of the
Council of Y+ May Y23V on the protection of consumers in
respect of distance contracts - Statement by the Council and
the Parliament re Article 1 (V).

- Directive Y++Y/1e/EC of the European Parliament and of
the Council of YY September Y+ +Y concerning the distance
marketing of consumer financial services and amending
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Council Directive 4 +/TY4/EEC and Directives 4V/V/EC and
AA/YVY/EC.

directive Y+ +1/V) ¢/ EC of the European parliament and of
the council of 'Y December Y+ +7 concerning misleading
and comparative advertising.

Directive Y+ «A/NYY/EC of the European Parliament and of

the Council of ‘¢ January Y:+% on the protection of
consumers in respect of certain aspects of timeshare, long-
term holiday product, resale and exchange contracts (Text
with EEA relevance).

Directive Y« YY/AY/EU of the European Parliament and of
the Council of Yo October Y+«YY on consumer rights,
amending Council Directive Y/Y/EEC and Directive
Y444/¢¢/EC of the European Parliament and of the Council
and repealing Council Directive A¢/eYY/EEC and Directive
AVIVIEC of the European Parliament and of the Council
Text with EEA relevance.
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Adriana-Mihaela gheorghe: How the consumers can be
protected in case of contracts signed remotely in terms of
the OUG provisions No. Y¢/Y«Y¢, Article published in
International Journal of Academic Research in Business and
Social Sciences. Volume (£), Number (A), August Y+ )£,
Apo Alleme: La protection du consommateur a I’épreuve
des technologies de I’'information et de la communication:
étude du droit ivoirien a la lumiere du droit francais, These,
Université de Perpignan Francais, Année Y+« YA-Y .14,
Charlaine Bouchard et Marc Lacoursiére: Les enjeux du
contrat de consommation en ligne. Article Publié dans
Revue générale de droit, Volume (YY), Numero (¥), Y+ Y.
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David Basco: Le droit de rétractation D’un aspect des
rapports du droit de la consommation et du droit commun
des contrats. These, Faculté de droit et de science politique
d’Aix-Marseille, Y341,

Florian Maume: Essai critique sur la protection du
consentement de la partie faible en matiere contractuelle,
Theése de doctorat en Droit prive, Université a Evry-Val
d'Essonne, Y+ Ve,

Hervé Jacquemin: Les pratiques du marché et la protection
du consommateur dans le Code de droit economique: le
point sur les nouvelles régles matérielles (livres VI et XIV)
et procédurales (livres XVI et XVII). pub dans Journal des
Tribunaux, Issue (ToAY), YV €,

Marco Loos: Rights of Withdrawal, Centre for the Study of
European Contract Law Working Paper Series No.
Y««4/+¢ pub on SSRN Electronic Journal, February
Yooq,

Marie Demoulin, Etienne Montero: La conclusion des
contrats par voie électronique. Editions Bruylant, Bruxelles,
Yooy,

Noémie Gillard: Protection des consommateurs. Editions
Kluwer, Bruxelles, Ye édition, Y+ 14,

Patricia Sanchez Abril, Francisco Oliva Blazquez, Joan
Martinez Evora: The Right of Withdrawal in Consumer
Contracts: a comparative analysis of American and
European law. published in InDret Revista para el Analisis
del Derecho, Volume (Y), October Y« A,

Serge A. Kablan: Pour une évolution du droit des contrats,
le contrat électronique et les agents intelligents. These
présentée a la Faculté de Faculté de droit - Université
Laval: Quebec, dans le cadre du programme de doctorat en
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