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Abstract

The research addressed the legal system of the duty of
vigilance in light of corporate social responsibility. It clarified the
concept of corporate social responsibility by defining it and
explaining its programs in Egyptian legislation. The study also
highlighted that corporate social responsibility is considered
optional rather than mandatory, in addition to outlining the
incentives provided by the Egyptian legislator to encourage
companies to implement their programs.

The research also discussed the concept of the duty of
vigilance in European Directive 1760/2024, along with its scope
of application as to place and time, in addition to the obligations
imposed on companies under this directive, clarifying the civil
liability of companies for breaching the due diligence principle
and the entitlement of the injured party to receive appropriate
compensation.

The research also highlighted the position of the French
legislator on the duty of vigilance following the enactment of
Law No. 399-2017. It clarified the concept of the duty of
vigilance, its scope of application, and the mechanism for its

implementation by companies. Additionally, it addressed the
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compensation mechanisms and the penalties associated with
non—compliance.

It is worth noting the position of international law on the
due diligence through the UN Guiding Principles (UNGP), by
explaining its concept and its use both as a standard of conduct
and a business process. The research also highlighted the
importance of the binding treaty draft to regulate, in
international human rights law, the activities of transnational
corporations and other business enterprises.

Finally, the research discussed the concept of due diligence in
the Paris Agreement on Climate Change by explaining several
key concepts, such as the precautionary principle, the
prevention principle, the standards of reasonableness and good

faith, in addition to presenting some practical cases.

Keywords: social responsibility, duty of vigilance, due diligence,
stakeholders, precautionary principle, prevention principle,

reasonableness, good faith.
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Definitional Construct, 1999 Business & Society Journal. Volume 38. P
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mandatory corporate social responsibility can help governments with
development goals, Research Article, Willy Business Strategy and
Development, 2021, p 30-33.
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% European Parliament legislative resolution of 24 April 2024 on the
proposal for a directive of the European Parliament and of the Council on
Corporate Sustainability Due Diligence and amending Directive (EU)
2019/1937.

Available at https://www.europarl.europa.eu/doceo/document/TA-9-2024-
0329 _EN.html.

4" the European Commission’s draft directive on “Corporate Sustainability
Due Diligence”.
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49 Press Release of the European Parliament, “Due diligence: MEPs adopt
rules for firms on human rights and environment”, 24 April 2024.

% Article 1 (a) of the directive. Available at https:/eur-
lex.europa.eu/eli/dir/2024/1760/0j#d1e3434-1-1. Last access 28/12/2024.
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% See article 2 of the directive available at https:/eur-

lex.europa.eu/eli/dir/2024/1760/0j#d1e3434-1-. Last access 28/12/2024.
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% Corporate sustainability reporting Directive (CSRD) available at
https://finance.ec.europa.eu/capital-markets-union-and-financial-
markets/company-reporting-and-auditing/company-reporting/corporate-
sustainability-reporting_en.
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% See EU directive available at https:/eur-
lex.europa.eu/eli/dir/2024/1760/0j#d1e3434-1- Last access 28/12/2024.
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5" See Art. 3(1)(f) of the Directive, which defines “business partner” as “an
entity (i) with which the company has a commercial agreement related to
the operations, products or services of the company or to which the
company provides services pursuant to point (g) (‘direct business partner’),
or (ii) which is not a direct business partner but which performs business
operations related to the operations, products or services of the company
(‘indirect business partner’)”.

58 See Art. 3(1)(g) of the Directive.

% See Art. 5 of the Directive. The company’s risk-based due diligence
policy should be developed in consultation with its employees and their
representatives and be updated after a significant change or at least every
24 months (Art. 7(3) of the Directive). It shall contain all of the following:
(a) a description of the company’s approach, including in the long term, to
due diligence; (b) a code of conduct describing rules and principles to be
followed throughout the company and its subsidiaries, and the company’s
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direct or indirect business partners; and (c) a description of the processes
put in place to integrate due diligence into the relevant policies and to
implement due diligence, including the measures taken to verify
compliance with the code of conduct and to extend its application to
business partners.

60 See Art. 3(1)(b) and (c). Adverse environmental impacts are defined as
an adverse impact on the environment resulting from the breach of the
prohibitions and obligations listed in Part I, Section 1, points 15 and 16 (the
prohibition of causing any measurable environmental degradation and the
right of individuals, groupings and communities to lands and resources and
the right not to be deprived of means of subsistence), and Part 1l of the
Annex to the Directive, which includes, for example, the obligation to avoid
or minimise adverse impacts on biological diversity, interpreted in line with
the 1992 Convention on Biological Diversity and applicable law in the
relevant jurisdiction. Adverse human rights impacts are defined as an
adverse impact on one of the human rights listed in Part I, Section 1, of the
Annex to the Directive, as those human rights are enshrined in the
international instruments listed in Part I, Section 2, of the Annex to the
Directive, for example, The Convention on the Rights of the Child and The
International Covenant on Civil and Political Rights.
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61 See Art. 3(1)(0) of the Directive.
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62 Art. 10(5) of the Directive states that “The contractual assurances referred
to in paragraph 2, point (b), and in paragraph 4, shall be accompanied by
appropriate measures to verify compliance. For the purposes of verifying
compliance, the company may refer to independent third-party verification,
including through industry or multi-

stakeholder initiatives.

When contractual assurances are obtained from, or a contract is entered into
with, an SME, the terms used shall be fair, reasonable and non-
discriminatory. The company shall also assess whether the contractual
assurances of an SME should be accompanied by any of the appropriate
measures for SMEs referred to in paragraph 2, point (e). Where measures
to verify compliance are carried out in relation to SMEs, the company shall
bear the cost of the independent third-party verification. Where the SME
requests to pay at least a part of the cost of the independent third-party
verification, or in agreement with the company, that SME may share the
results of such verification with other companies.”
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63 Art. 22 of the Directive states “Member States shall ensure that
companies referred to in Article 2(1), points (a), (b) and (c), and
Article 2(2), points (a), (b) and (c), adopt and put into effect a transition
plan for climate change mitigation which aims to ensure, through best
efforts, that the business model and strategy of the company are compatible
with the transition to a sustainable economy and with the limiting of global
warming to 1,5 °C in line with the Paris Agreement and the objective of
achieving climate neutrality as established in Regulation (EU) 2021/1119,
including its intermediate and 2050 climate neutrality targets, and where
relevant, the exposure of the company to coal-, oil- and gas-related
activities.

The design of the transition plan for climate change mitigation referred to
in the first subparagraph shall contain:

(a)time-bound targets related to climate change for 2030 and in five-year
steps up to 2050 based on conclusive scientific evidence and, where
appropriate, absolute emission reduction targets for greenhouse gas for
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scope 1, scope 2 and scope 3 greenhouse gas emissions for each
significant category;

(b)a description of decarbonisation levers identified and key actions
planned to reach the targets referred to in point (a), including, where
appropriate, changes in the product and service portfolio of the company
and the adoption of new technologies;

(c)an explanation and quantification of the investments and funding
supporting the implementation of the transition plan for climate change
mitigation; and

(d)a description of the role of the administrative, management and
supervisory bodies with regard to the transition plan for climate change
mitigation.

2. Companies that report a transition plan for climate change mitigation in
accordance with Article 19a, 29a or 40a, as the case may be, of Directive
2013/34/EU shall be deemed to have complied with the obligation to adopt
a transition plan for climate change mitigation referred to in paragraph 1 of
this Article.

Companies that are included in the transition plan for climate change
mitigation of their parent undertaking reported in accordance with
Article 29a or 40a, as the case may be, of Directive 2013/34/EU, shall be
deemed to have complied with the obligation to adopt a transition plan for
climate change mitigation referred to in paragraph 1 of this Article.

3. Member States shall ensure that the transition plan for climate change
mitigation referred to in paragraph 1 is updated every 12 months and
contains a description of the progress the company has made towards
achieving the targets referred to in paragraph 1, second subparagraph, point

(@).
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®4See article 13 which states that “Member States shall ensure that
companies take appropriate measures to carry out effective engagement
with stakeholders, in accordance with this Article.....”
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65 See article 14 of  the directive https://eur-
lex.curopa.eu/eli/dir/2024/1760/0j#d1e3434-1-. Last access 28/12/2024.
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66  See article 15 of the directive available at https://eur-

lex.europa.eu/eli/dir/2024/1760/0j#d1e3434-1-. Last access 28/12/2024.
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67 See article 16 of the directive available at https://eur-

lex.europa.eu/eli/dir/2024/1760/0j#d1e3434-1-. Last access 28/12/2024.

%8 Corporate Sustainability Reporting Directive, 5 January 2023.

%9 According to article 29 (3) (d) «....... reasonable conditions are provided
for under which any alleged injured party may authorise a trade union, non-
governmental human rights or environmental organisation or other non-
governmental organisation, and, in accordance with national law, national
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human rights’ institutions, based in a Member State to bring actions to
enforce the rights of the alleged injured party, without prejudice to national
rules of civil procedure...”

0 See article 29 of the directive available at https:/eur-
lex.europa.eu/eli/dir/2024/1760/0j#d1e3434-1-. Last access 28/12/2024.

" Nicolas Bueno, Franziska Ochm, restrictive but clear? EU Corporate

Due Diligence Directive, 28 May 2024.
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73 Safe harbor is a legal provision to eliminate legal liability in certain cases
provided that certain conditions are met. For more details see Muddying the
Waters: The Concept of a ‘Safe Harbor’ in Understanding Human Rights
Due Diligence, Business and Human Rights Journal , 2023, Volume
8,Issuel ,pp.1-17.
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4 Nicolas Bueno, Franziska Oehm, Op., Cit.

® According to article 24 of the directive “Each Member State shall
designate one or more supervisory authorities to supervise compliance with
the obligations laid down in the provisions of national law adopted pursuant
to Articles 7 to 16 and Article 22.”
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6 According to article 27 (4) “.....When pecuniary penalties are imposed,
they shall be based on the company’s net worldwide turnover. The
maximum limit of pecuniary penalties shall be not less than 5 % of the net
worldwide turnover of the company in the financial year preceding that of
the decision to impose the fine...... ”?

" According to article 27 (5) “Member States shall ensure that any decision
of the supervisory authorities concerning penalties related to the
infringements of the provisions of national law adopted pursuant to this
Directive is published, remains publicly available for at least five years and
is sent to the European Network of Supervisory Authorities set up under
Article 28. The published decision shall not contain any personal data
within the meaning of Article 4(1) of Regulation (EU) 2016/679.”
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9 See article 12 of the directive which states “Member States shall ensure
that, where a company has caused or jointly caused an actual adverse
impact, the company provides remediation.

2. Where the actual adverse impact is caused only by the company’s
business partner, voluntary remediation may be provided by the company.
The company may also use its ability to influence the business partner that

is causing the adverse impact to provide remediation.”
80 See article 3 (1)(t) of the directive which states that

(t)‘remediation” means restoration of the affected person or persons,
communities or environment to a situation equivalent or as close as
possible to the situation they would have been in had an actual adverse
impact not occurred, in proportion to the company’s implication in the
adverse impact, including by financial or non-financial compensation
provided by the company to a person or persons affected by the actual
adverse impact and, where applicable, reimbursement of the costs
incurred by public authorities for any necessary remedial measures;”
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8 Article 9.2 of the EU directive available at https:/eur-
lex.europa.eu/eli/dir/2024/1760/0j#d1e3434-1-. Last access 28/12/2024.

8 MDE/EcoVadis survey, CSR Performance of French and European
Companies-OECD and BICS comparison, 2023.
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8 Law n°® 2017-399 of March 27, 2017, on the duty of vigilance of parent
companies and contracting companies.
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8 Vogel, D., The Market for Virtue, Brookings Institution Press,
Washington, DC, D.C., 2007.

8 Bartley, T. Certifying forests and factories: states, social movements, and
the rise of private regulation in the apparel and forest products fields,
Politics and Society, 2003, Vol. 31, No. 3, pp. 433-464.
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8 Delalieux, G. ,“In uence des ONG dans la construction des pratiques de
RSE et développement durable”, Mondes en Développement, 2008, Vol. 4
No. 144, pp. 45-62.

87 Palpacuer, F.,“Firme-réseau globale et réseaux transnationaux d’ONG :
Vers un nouveau mode de régulation?”’, Revue de la Régulation, 2007, No.

2. Referred to in Delalieux, G and Moquet, A, French law on CSR due

diligence paradox, Society and Business Review, 2020, Vol. 15, No. 2, p.
126.
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8 Article L. 225-102-4, I, paragraph one of the French Commercial Code,
by reference to Articles L. 226-1 paragraph two and L. 227-1 paragraph
three of the French Commercial Code; This duty of vigilance is extended to
other types of companies: the sociétés par action simplifiée and the sociétés
en commandite par action that meet the same criteria.
% Article L. 225-102-4, |, paragraph three of the French Commercial
Code.
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%1 This directive strengthens and harmonizes reporting requirements at a
European level by creating new standards, known as ESRS, and or
extending the scope of reporting obligations to more companies than before.
92 Article L. 232-6-3 of the French Commercial Code, created by the
ordinance n°® 2023-1142 of December 6, 2023, coming into force on January
1, 2025, for reports relating to the fiscal year beginning in 2024.
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% Delalieux, G and Moquet, A, Op., Cit., p. 130.

% S inkovics, N., Ferdous Hoque, S. and Sinkovics, R.R.,“Rana plaza
collapse aftermath: are CSR compliance and auditing pressures effective?”,
Accounting, Auditing and Accountability Journal, 2016

Vol. 29 No. 4, pp. 617-649.
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% SHERPA which is a non-profit association under French law.
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9 Sherpa et al, ‘The Law on Duty of Vigilance of Parent and Outsourcing
Companies, Year 1: Companies Must Do Better’, March 2019, p. 47.

10 GCE Report, referred to in Elsa Savourey and Stephane Brabant, The
French Law on the Duty of vigilance: Theoretical and Practical Challenges
since its Adoption, Business and Human Rights Journal, 2021, Vol. 6,
Cambridge University Press, p. 151.
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101 The reference to the Versailles Court of Appeal decision is the following:
Les Amis de la Terre France, The National Association of Professional
Environmentalists (NAPE), Africa Institute for Energy Governance
(AFIEGO) v Total SA, Versailles Court of Appeal, RG 20/01692, 10
December 2020.

102 Création d'une Chambre des Contentieux Emergents—Devoir de
Vigilance et Responsabilité Ecologique a la CA de Paris.

103 The articulation between the requirement for human rights due diligence
and the requirement to compensate harm resulting from adverse human
rights impacts is also discussed by Olivier De Schutter, see Olivier de
Schutter, ‘Towards Mandatory Due Diligence in Global Supply Chains’,
International Trade Union Confederation, 2020, p 50-51, (‘Courts may
naturally conclude that, when such obligations were not complied with, this
is a“fault” that could result in legal liability, where compliance might have
prevented the violation from occurring. (Indeed, the French Law of 27
March 2017 explicitly directs courts to take this position.) Conversely
however, courts may conclude that where human rights due diligence
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obligations have been complied with (and especially where this has been
confirmed following some administrative or judicial procedure), there
could be no finding of civil liability’).

194 Delalieux, G., La Promotion de la Responsabilité Sociale Des
Entreprises Par Les Collectivités Territoriales : le Role de L’expertise, in
Expert(Ise) et Action Publique Locale, Ouvrage Collectif, Lexis Nexis,
New York, N, 2017.

Referred to in Delalieux, G and Moquet, A, Op., Cit., p. 131.

105 paris Judicial Court, n° 20/10246, Nov. 30, 2021; It should be noted that
EDF Renewables lodged an appeal for excess of power against the order of
a judicial mediation by the pre-trial judge, which was rejected by the Paris
Court of Appeal, n° 22/00749, March 17, 2023.
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106 paris Judicial Court, n° 22/07100, June 1, 2023.

107 Paris Judicial Court, n°® 22/03403, July 6, 2023; and Paris Judicial Court,
n° 22/53942 and 22/53943, Feb. 28, 2023.

108 Paris Judicial Court, n° 21/15827, Dec. 5, 2023.

199 Tbid
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10 Directive (EU) 2022/2464 of the European Parliament and of the
Council of 14 December 2022 amending Regulation (EU) n° 537/2014,
Directive 2004/109/EC, Directive 2006/43/EC and Directive 2013/34/EU.

111 Stéphane Brabant and Elsa Savourey, ‘A Closer Look at the Penalties
Faced by Companies’, International Review of Compliance and Business
Ethics, 2017 https://media.business-
humanrights.org/media/documents/d32b6e38d5¢199f8912367a5a0a6137f

49d21d91.pdf/
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12 For a summary of this issue and possible solutions for the application of
Rome II regulation.

see Elsa Savourey, France Country Report, in EC study on Due Diligence,
Annexures, Part [T Country Reports, p 75, 76 https://op.europa.eu/s/oblF

(accessed 22 October 2024).

See also Etienne Pataut,’Le devoir de vigilance— Aspects de droit
international privé’ Droit social, 2017, p 833.

For more details, see Horatia Muir Watt,‘Devoir de vigilance et droit
international privé— Le symbole et le procédé de la loi du 27 mars 2017,
International Review of Compliance and Business Ethics, 2017 (50).

See also Laurence Sinopoli,‘Ancrer [a“RSE” des multinationales— Pistes
sur le terrain des conflits de lois’ Cahiers de droit de I’entreprise, 2017 (5).
113 For further information, see Elsa Savourey, France Country Report, Op.,
Cit., p. 73, 75-76.

114 see Olivier de Schutter, Op., Cit., p. 28
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115 See Nicolas Cuzacq ‘Le devoir de vigilance des sociétés meéres et des
entreprises donneuses d’ordre: Acte 11, scéne 1°(2015) Recueil Dalloz 1049
(introducing this concept when commenting the draft law at the time when
it was introduced in Parliament in 2015 and before it was adopted as the
Vigilance Law in 2017).

Emmanuel Daoud and Soléne Sfoggia,‘Entre fantasme et réalité : le role de
I’avocat en matiere de mise en conformité des entreprises avec la loi sur le
devoir de vigilance’ D. Avocats, Exercer et Entreprendre, 2017, p 101.

116 The Vigilance Law explicitly refers to articles 1240 and 1241 of the Civil
Code which set the conditions for civil liability under the general law of
torts; see also French Constitutional Court, Decision no. 2017-750 DC,
para. 27.
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117 See Elsa Savourey, France Country Report, Op,. Cit,. p. 68-70, 73, 75—
76.

See also Anne Danis-Fatome, Genevieve Viney,‘La responsabilité civile
dans la loi relative au devoir de vigilance des sociétés meres et des
entreprises donneuses d’ordre’ Recueil Dalloz, 2017 (28), pp. 1610, 1615.

118 Brabant and Savourey, Op,. Cit.

119 Sherpa et al, Op., cit., p. 44.

120 Elise Groulx Diggs, Milton C Regan and Béatrice Parance, Business
and Human Rights as a Galaxy of Norms’, Georgetown Journal of
International Law, 2019, Vol., 50, No., 2, p. 309.

121 Translated as ‘passer-through-walls’, the expression has been used by
Dominique Potier, presenting the Vigilance Law in various international
fora during autumn 2020.
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122 Oka, C.,“Brands as labour rights advocates? Potential and limits of brand
advocacy in global supply chains”, Business Ethics: A European Review,
2017, Vol. 38 No. 5, pp. 405-413.
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123 Taw n° 2016-1691 of December 9, 2016, on transparency, the fight
against corruption and the modernization of economic life.

124 Article L. 225-102-4, 11, of the French Commercial Code.

125 In two recent rulings by the Paris Judicial Court, Total Energies was sued
by six different associations for failure to comply with its vigilance
obligations: Paris Judicial Court, n°® 22/53942 and 22/53943, Feb. 28, 2023.
126 Tbid.
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127 Paris Judicial Court, n° 22/07100, June 1, 2023.
128 Paris Judicial Court, n° 22/03403, July 6, 2023,

Paris Judicial Court, n® 22/53942 and 22/53943, Feb. 28, 2023.

129 Paris Judicial Court, n° 21/15827, Dec. 5, 2023.

130 Constitutional Council, decision n° 2017-750 DC.

131 Article L. 225-102-5 paragraph 1 of the French Commercial Code.
132 Article L. 211-21 of the French Judicial Organization Code.
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133 Christelle Coslin, Liam Naidoo, Margeux Renard, Duty of Care and
Vigilance in Human Rights Matters: From an International Impulse to
European Implementations, La compliance, Une Idee Europenne? Groupe
d’etudes geopolitiques, numero 1, Septemeber 2020, p. 71.

134 preamble to the Universal Declaration of Human Rights which calls on
"every individual and every organ of so ciety" to promote and respect
human rights
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1% UN Human Rights Council, Protect, respect and remedy: a framework
for business and,human rights : report of the Special Representative of the
Secretary-General on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises , J. Ruggie, 7 April 2008,
A/HRC/8/S.
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137 See UN Guiding principles 17-21.

138 Guiding Principle 17 states that business enterprises, in order to identify,
prevent, mitigate and account for how they address their adverse human
rights impacts, ‘should carry out human rights due diligence. The process
should include assessing actual and potential human rights impacts,
integrating and acting upon the findings, tracking responses, and
communicating how impacts are addressed.’
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139 Business and Human Rights: Towards Operationalizing the ‘Protect,
Respect and Remedy’ Framework, Report to the UN Human Rights Council
(Business and Human Rights Report), UN Doc. A/HRC/11/13, 22 April
2009, para. 71, available at
www.ohchr.org/english/bodies/hrcouncil/docs/11session/A.HRC.11.13.pd
f.

140 Cf. Tineke Lamboody, ‘Corporate Due Diligence As a Tool to Respect
Human Rights’, Netherlands Quarterly of Human Rights, 2010, Vol. 28,
No. 3, p. 404.
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141 Jonathan Bonnitcha, Robert McCorquodale, The Concept of ‘Due
Diligence’ in the UN Guiding Principles on Business and Human Rights,
The European Journal of International Law, Oxford University press, 2017,
Vol. 28 no. 3. P. 912.

142 UN Guiding principle 17.
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144 For more details regarding European Union, See Rachel Davis, Beyond
Voluntary: What it Means for States to Play an Active Role in Fostering
Business Respect for Human Rights, February 2019, available at
https://www.shiftproject.org/resources/viewpoints/beyond-voluntary-

states-active-role-business-respect-human-rights. (last access 21
December 2024).
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145 John F. Sherman, Should a Parent Company Take a Hands-off Approach
to the Human Rights Risks of its Subsidiaries? International Bar
Association, Business Law International, 2018, Vol. 19, No. 1, p. 23,
available at
https://www.shiftproject.org/media/resources/docs/ParentalLiability ~BLI
Sherman- January2018.pdf/ (accessed 21 December 2024). Referred in
John Sherman III, Beyond CSR: The story of the UN Guiding Principles on
Business and Human Rights, Harvard Kennedy School, 2020, p. 30.

146 See P. Simons and A. Macklin, The Governance Gap: Extractive
Industries, Human Rights, and the Home State Advantage 2014, at 315.
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147 Perry and Herd, ‘Reducing M&A Risk through Improved Due
Diligence’, Strategy and Leadership, 2004, Vol. 32, 12.

148 See Godfrey, Fox and Harris, ‘Transactional Skills Training: All About
Due Diligence’, Transactions: Tennessee Journal of Business Law, 2009,
pp. 357, 358.
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149 Report of the United Nations High Commissioner for Human Rights,
“Improving accountability and access to remedy for victims of business-
related human rights abuse: The relevance of human rights due diligence to
determinations of corporate liability”, A/HRC/38/20/Add.2, 2018, p. 4

150 See UN Guiding principles 18.

131 See UN Guiding principles 11.
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152 See UN Guiding principles 12
153 See UN Guiding principles 17

&1 g S it Dmadiont] A el g b ABE el il alaiT gnd — ) 04T



— YoY0 b -yl Ayl Bl Jo¥1 Sl A biai¥lg A gl apkall Ao

4y “diligens (or bonus) paterfamilias” jayall Ja)ll (o adgiall
JaSal Bl G ) i mllasas

Db d5)lie dle o dall sl aniy many (e sage Dlare elld (1S5
LS L dalall dxilyys dle ol Ulgt o 2l e (o Yy cadsiall gl
e ing aSall (e il (e adgh L OIS Cua (2380l e ading Plaea oIS
"ot sl Cagyla

Ll 4 < diligens paterfamilias el 13 o 408 6ld Y laag
oS 177 Anglal) Aalal) e aal) (b dprall Adghenall ol o S
adl) oy dabaall dnsildl dabadyl 3 dualad yalic (e (gl Jadl
P Ad) ABley )y pualls

SOA Ul 35S Flaal S5)) 5 agle e 2l IS 13 Lo aaas e
e sy - gdgial) gl Cosllaal) gl igiad 3 ade eadl IS 1Y L s
sl il ddgsedl g8 4 diligens paterfamilias Las
P slll anliall Ll o)lie by (sl sl

154 Jonathan Bonnitcha, Robert McCorquodale, Op., Cit., P. 902.
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15 Van Dam, ‘Tort Law and Human Rights: Brothers in Arms: On the Role
of Tort Law in the Area of Business and Human Rights’, 2011, Vol. 2, No.
3, Journal of European Tort Law, pp. 221, 237.

16 Aftab, ‘The Intersection of Law and Corporate Social Responsibility:
Human Rights Strategy and Litigation Readiness for Extractive-Sector

Companies’, Rocky Mountain Mineral Law Institute, 2014, Vol. 60, No.
19, p. 23.
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157 Cassel, ‘Outlining the Case for a Common Law Duty of Care of Business
to Exercise Human Rights Due Diligence’, Business and Human Rights
Journal, 2016, Vol. 1 179.

1% Hessbruegge, ‘The Historical Development of the Doctrines of
Attribution and Due Diligence in International Law’, International Law and
Politics, 2004, Vol. 36.

159 see also Davitti, ‘On the Meanings of International Investment Law and
International Human Rights Law: The Alternative Narrative of Due
Diligence’, Human Rights Law Review, 2012, VVol. 12, pp. 421, 445.

160 Case of the S.S. Lotus (France v. Turkey) referred to in Jonathan
Bonnitcha, Robert McCorquodale, Op., Cit., P. 903.
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161 Asian Agricultural Products Ltd v. Republic of Sri Lanka, Final Award,
27 June 1990, ICSID Case no. ARB/87/3, paras 75-77.

162 p. Birnie, A. Boyle and C. Redgwell, International Law and the
Environment, 2009, pp. 217-218.
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183 Human Rights Committee (HRC), Nature of the General Legal
Obligation Imposed on States Parties to the Covenant, UN Doc.
CCPR/C/21/Rev.1/Add.13, 29 March 2004, para. 8.

164 See, contra, Barral, ‘Sustainable Development in International Law:
Nature and Operation of an Evolutive Legal Norm’, European Journal of
International Law, 2012, Vol. 23 p. 377, 391, who argues that ‘due
diligence’ obligations in international law are obligations ‘to employ best
efforts’.
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185 Updated draft legally binding instrument (clean version) to regulate, in
international human rights law, the activities of transnational corporations
and other business enterprises available at
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/ig
wag-transcorp/session9/igwg-9th-updated-draft-Ibi-clean.pdf last access
27/12/2024.
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186 Updated draft legally binding instrument (clean version) to regulate, Op.,
Cit., pp 16.

167 John Sherman III, Op., Cit., p. 24.

188 Updated draft legally binding instrument (clean version) to regulate, Op.,
Cit, pp 10, 11.

See also the 2030 Agenda for Sustainable Development available at

wWww.un.org.
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189 Updated draft legally binding instrument (clean version) to regulate, Op.,
Cit, pp 12.

170 Updated draft legally binding instrument (clean version) to regulate, Op.,
Cit, pp 13.

71 Christelle Coslin, Liam Naidoo, Margaux Renard, Op., Cit., p. 73.

172 Article 1.3.
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173 Article 1.4.
174 Article 1.5.
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17> Article 1.8.
1% Article 1.9.
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177 Article 8.1 states that “Each State Party shall adopt such measures as
may be necessary to establish a comprehensive and adequate system of
legal liability of legal and natural persons conducting business activities,
within their territory, jurisdiction, or otherwise under their control, for
human rights abuses that may arise from their business activities or
relationships, including those of transnational character.”

178 Article 6 states that “State Parties shall adopt appropriate legislative,
regulatory, and other measures to:

(a) prevent the involvement of business enterprises in human rights abuse;
(b) ensure respect by business enterprises for internationally recognized
human rights and fundamental freedoms;

(c) ensure the practice of human rights due diligence by business
enterprises; and,
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(d) promote the active and meaningful participation of individuals and
groups, such as trade unions, civil society, non-governmental
organizations, indigenous peoples, and community-based organizations, in
the development and implementation of laws, policies and other measures
to prevent the involvement of business enterprises in human rights abuse.
179 Article 8.3 provides that “Subject to the legal principles of the State
Party, the liability of legal and natural persons shall be established for:

(a) conspiring to commit human rights abuse; and

(b) aiding, abetting, facilitating, and counselling the commission of human
rights abuse.
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' burden of proof”

180 Article 8.4 provides that “Each State Party shall adopt such measures as
may be necessary, and consistent with its domestic legal and administrative
systems, to ensure that, in cases concerning the liability of legal or natural
persons in accordance with this article:

(a) the liability of a legal person is not contingent upon the establishment
of liability of a natural person.

(b) the criminal liability, or its functional equivalent, of a legal or natural
person is not contingent upon the establishment of the civil liability of that
person, and vice versa.

(c) the liability of a legal or natural person on the basis of Article 8.3 is not
contingent upon the establishment of the liability of the main perpetrator
for that unlawful act.

181 Article 8.5 provides that “Each State Party shall ensure, consistent with
its domestic legal and administrative systems, an appropriate allocation of
evidential burdens of proof in judicial and administrative proceedings that
takes account of differences between parties in terms of access to
information and resources, including through the measures referred to in
Article 7.4 (d), as appropriate to the circumstances.”
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182 Article 8.6 provides that “Each State Party shall ensure that legal and
natural persons held liable in accordance with this Article shall be subject
to effective, proportionate, and dissuasive penalties or other sanctions.”

183 1992 UNFCCC (n. 3).
184 Kyoto Protocol (n. 3).
185 Kyoto Protocol (n. 3).
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18 Bodansky D, The legal character of the Paris Agreement. Rev Eur
Community Int Environ Law, 2016, Vol. 25, p.142-150.

187 Mace MJ, Mitigation commitments under the Paris Agreement and the
way forward. Climate Law, 2016, Vol. 6, pp. 21-39

188 Hoge Raad (Supreme Court) 20 December 2019, State of the
Netherlands v. Urgenda Foundation, ECLI:NL:HR:2019:2007.

189 Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR), 3 September 1953, 213 UNTS 222.

19 State of the Netherlands v. Urgenda Foundation,
ECLI:NL:HR:2019:2007.
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191 Urgenda (n. 1), paras. 5.2.1-5.3.3 and 5.8.

192 Brus MMTA, Het klimaatakkoord van Parijs: bouwen aan wereldrecht
of bewijs van falende internationale samenwerking? [The Paris climate
agreement: contribution to building world law or proof of failing
international cooperation?]. Ars Aequi, 2016, Vol. 65, p.615-623.

&1 g SISyt Dmadiont] A gl g b ABE el il alaiT gond — V10 A



— YoY0 b -yl Ayl Bl Jo¥1 Sl A biai¥lg A gl apkall Ao

b Libg saaaall diealie Cia (giail (Adadll Guilsdll gl Jia cdylall
N e T e Capaanl)

LAY aser goill Guds 0 ClalFl) aagr ¢ Sl SN Bl Ay
LN Lagee oyt Wil (e az)ll e — ECHR Lyl Ggial dug )Y
Lliall jlae Wily padiad ¥ ol Ggind dugys¥) AeSaall (<16 L aulaly)
Cuay (Sap Y @y . o) aN 4] angs 63l Caphall daslaal 4l
Al lal il Lty (Bghat dug )oY ALY g Alady) Ll EN) pes
)l

salally dilaial) “Strasbourg” ¢ s siss & sliadll alSaT Gld ¢elld aay
G Llens olall Calgll o 85 e L) siad duag yo¥) ABEY) e A
T A A el AL ddeay oSa ) Gaghll Bl & Gl

s Leibin 8 daalgl) Alially 236 ) Algall e Cany 45) i) (S
Sle Ol Gsaal clSlgul o Eigan are Glaa cillald) aakios Y Gl
gl adiod ¥ cdunis gl A Lalsall o IS o3a (e aia sl BILY)

193 Medes Malaihollo, Due Diligence in International Environmental Law
and International Human Rights Law: A Comparative Legal Study of the
Nationally Determined Contributions under the Paris Agreement and
Positive Obligations under the European Convention on Human Rights,
Netherlands International Law Review, 2021, Vol. 68, p. 136.

194 Shelton D, Gould A, Positive and negative obligations. In: Shelton D
(ed) The Oxford Handbook of international human rights law. Oxford
University Press, Oxford, 2013, pp 563-584

195 Medes Malaihollo, Op., Cit., p. 136.

196 See for example, Jugheli and Others v. Georgia, no. 38342/05, 13 July

2017.
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197 Baade B, Due diligence and the duty to protect human rights. In: Krieger
H, Peters A, Kreuzer L (eds) Due diligence in the international legal order.
Oxford University Press, 2020, pp 92-108.

19% Medes Malaihollo, Op., Cit., p. 144.

19 Medes Malaihollo, Op., Cit., p. 140.
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200 Bartolini G, The historical roots of the due diligence standard. In:
Krieger H, Peters A, Kreuzer L (eds) Due diligence in the international legal
order. Oxford University Press, Oxford, 2020, pp 33-40.

201 For the relationship between prevention and precaution, see also Pulp
Mills on the River Uruguay (Argentina v. Uruguay), Judgment (Separate
Opinion of Judge Cancado Trindade), ICJ Reports, 2010, p. 135, para. 61.
292 Iron Rhine Arbitration (Belgium v. Netherlands) (PCA Award), ICGJ
2005, p. 373, para. 222.

203 Gabeikovo-Nagymaros Project (Hungary v. Slovakia), Judgment, ICJ
Reports 1997, p. 7, para. 140.
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204 See for instance Iron Rhine (n. 23), para. 59; Pulp Mills (n. 20), Sands
P, Peel J, Fabra A, MacKenzie R, Principles of international environmental
law, Cambridge University Press, Cambridge, 2018, pp. 212-213.

295 Trail Smelter Case (United States v. Canada), 16 April 1938 and 11
March 1941 for an analysis of the prevention principle in the Alabama
Claims case and Trail Smelter case Vifiuales JE, Due diligence in
international environmental law: a fine-grained cartography. In: Krieger H,
Peters A, Kreuzer L (eds) Due diligence in the international legal order.
Oxford University Press, Oxford, 2020, pp. 112-124.

206 ibid.

207 This is also known as ‘every State’s obligation not to allow knowingly
its territory to be used contrary to the rights of other States’; Corfu Channel
(n. 28), p. 22.

referred to in Jonathan Bonnitcha, Robert McCorquodale, Op., Cit., p. 126.
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208 Tbid

299 Vifales JE, Op., Cit., pp. 122-123.

210 Kulesza J, Due diligence in international law. Brill Nijhoff, Boston,
2016, p. 93. “It needs to be mentioned that the matter of prevention forms
an integral part of the obligation not to cause transboundary harm to other
states (no harm principle), yet prevention is also a notion on it own in
international environmental law. In that regard, the principle of prevention
needs to be distinguished from the no harm principle.”

See also Sands P, Peel J, Fabra A, MacKenzie R, Principles of international
environmental law. Cambridge University Press, Cambridge, 2018, pp.
211-212.

211 peters A, Krieger H, Kreuzer L, Due diligence in the international legal
order: dissecting the leitmotif of current accountability debates. In: Peters
A, Krieger H, Kreuzer L (eds) Due diligence in the international legal order.
Oxford University Press, Oxford, 2020, pp 1-19.

212 Second Report (n. 6), pp. 12, 47.
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213 Barnidge RP Jr, Non-state actors and terrorism: applying the law of
state responsibility and the due diligence principle. TMC Asser Press, The
Hague, 2008, p. 69.

214 Schmitt MN (2015) In defense of due diligence in cyberspace. Yale
Law J Forum, 2015, Vol. 125, p. 69.

215 Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, ICJ Reports 2007, p. 43, para. 430; Pulp Mills on the River
Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010, p. 14, paras.
186-187.
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216 See Sands P, Peel J, Fabra A, MacKenzie R, Op., Cit., p. 212.

217 See for instance Rio Declaration (n. 21), Principle 15; 1992 UNFCCC
(n. 3), Art. 3(3); Vienna Convention for the Protection of the Ozone Layer,
22 September 1998, 1513 UNTS 293.

218 Southern Bluefin Tuna (New Zealand v. Japan), Provisional Measures,
ITLOS Reports 1999, p. 280, paras. 77, 79 and 80; MOX Plant (Ireland v.
United Kingdom), Provisional Measures, ITLOS Reports 2001, p. 95,
paras. 84 and 89(1); Land Reclamation in and around the Straits of Johor
(Malaysia v. Singapore), Provisional Measures, ITLOS Reports 2003, p.
10, para. 99; Activities in the Area (n. 21), paras. 121-122 and 125-127,;
Pulp Mills (n. 20), para. 164

219 See Rio Declaration (n. 21), Principle 15.
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220 1992 UNFCCC (n. 3), Art. 3(3); see also Rio Declaration (n. 21),
Principle 15.

221 Convention for the Protection of the Marine Environment of the North-
East Atlantic, 25 March 1998, 2354, UNTS 67, Art. 2(2)(a)
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222 Gatuskina K, Le standard juridique de bon pére de famille et la symétrie
entre les expressions bon pére de famille et bonne mére de famille en droit
francais. Roczniki Humanistyczne, 2017 (65) p. 75-86

223 Bartolini, Op., Cit., p. 35.
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224 Sarkin J, A methodology to ensure that states adequately apply due
diligence standards and processes to significantly impact levels of violence
against women around the world. Hum Rights, 2018, Vol. 40, No. 1, p. 18.
225 Baade, Op., Cit., p. 97-101.

226 Mayer B, Obligations of conduct in international law on climate change:
a defence. Rev Eur Comp Int Environ Law, 2018, vol. 27, pp. 136-137

227 Tlascu (n. 109), para. 332.
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228 powell and Rayner v. United Kingdom, no. 9310/81, 21 February 1990.
229 |bid., para. 43.
230 Hatton and Others v. United Kingdom (n. 100).
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231 Ibid., paras. 129-130
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232 paris Agreement (n. 3), Art. 4.

233 According to Art. 31(2)(a) of the Vienna Convention on the Law of
Treaties, a contextual interpretation includes ‘any agreement relating to the
treaty which was made between all the parties in connection with the
conclusion of the treaty’; Vienna Convention on the Law of Treaties
(VCLT), 27 January 1980, 1155 UNTS 331, Art. 31(2)(a).

2841992 UNFCCC (n. 3), Art. 3(3).
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235 Tatar v. Romania (n. 37), para. 120.
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Art. 31(3)(c) provides: ‘There shall be taken into account, together with the

context: any relevant rules of international law applicable in the relations
between the parties’; VCLT (n. 152), Art. 31(3)(c).
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1 2% For more details about this term “effet utile”, See Jan Blockx ¢
Effet Utile reasoning by the court of Justice of the European Union is
mostly indirect: Evidence and consequences, EJLS, 2022, vol. 14, No. 1,
p. 142, 143.
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