MAEJSJ}MUA

(;L'i J&A :X.A.Abd)

Towards a Legislative Framework for Competitive
Neutrality as a Guarantee for Achieving Free and
Fair Competition
(A Comparative Study)
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Abstract

The research addresses the issue of competitive neutrality
as an essential safeguard for ensuring free and fair competition
between the public and private sectors. The research problem
arises from the government’s participation in market
competition while exempting its activities from the scope of
application of the Egyptian Competition Law No. 3 of 2005 on
the Protection of Competition and the Prohibition of
Monopolistic Practices.

Accordingly, we began by defining the principle of
competitive neutrality both theoretically and practically, with a
focus on the position of the Egyptian legislator toward this
principle and the binding nature of relevant national policy
documents such as the State Ownership Policy Document, the
Competitive Neutrality Strategy, and the Competition
Authority’s Guidelines on the Assessment of the Competitive
Impact of Laws and Regulations.

We also examined the approach adopted by comparative
legal systems toward the principle of competitive neutrality,
aiming to benefit from international experiences and practices
that could be applied in Egypt. In particular, we discussed the
position of the Australian legislator, given that Australia is
considered a leading model in implementing the principle of
competitive neutrality. We also examined the Chinese approach,
which has taken effective steps to ensure the implementation of
competitive neutrality by reforming state-owned enterprises and
refraining from exempting them from the Chinese Competition
Law.

Furthermore, it was important to discuss the concept of
state intervention, including how it is interpreted. This led us to
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address government subsidies as a key manifestation of such
intervention, particularly in the context of the Treaty on the
Functioning of the European Union (TFEU), international
agreements, and the Organisation for Economic Co-operation
and Development (OECD). We highlighted the nature of such
subsidies, related procedures, their relationship with competitive
neutrality, and the vital role of transparency in this regard.

Finally, the research aims to reach a legislative framework
for the principle of competitive neutrality. This led us to explore
the safeguards for implementing this principle, including the
need for transparency, regular and periodic review of
competition laws, and the incompatibility of the state acting
simultaneously as a market regulator and a competitor. We also
highlighted the challenges associated with addressing
competition cases involving state-owned enterprises due to
issues regarding whether such entities can be regarded as
separate legal persons.

Therefore, we discussed the importance of limiting
exemptions to only those necessary to achieve legitimate policy
objectives, ensuring full transparency for any granted
exemptions, and imposing penalties on any violations of the
principle of competitive neutrality, regardless of factors such as
ownership or nationality.

Keywords:  Competitive  neutrality,  state-owned
enterprises, private sector, government subsidies, binding
legislative framework.
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'Yixuan Duan and Yu Kang, Research on Competitive Neutrality of SOEs
with Special Functions in China, sustainability, 2022, Vol., 14, p. 1.
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Principle of Competitive Neutrality’,
Introduction: http://www.oecd.org/daf/ca/corporategovernanceofstate-

ownedenterprises/50251005.pdf.
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3 For more details see:

Fletcher G. S., Legitimate yet Manipulative: The Conundrum of Open-
Market Manipulation, Duke Law Journal, 2018, Vol. 68, pp. 479-554.
Mosca M., On the Origins of the Concept of Natural Monopoly: Economies
of Scale and Competition, European Journal of the History of Economic
Thought, 2008, Vol. 15, Issue 2, pp. 317-353.

4 For more details see: Yun M., An Analysis of the New Trade Regime for
State-Owned Enterprises under the Trans-Pacific Partnership Agreement.
Journal of East Asian Economic Integration,2016, Vol., 20, No. 1, pp. 3-
35.

> For more details see: Shaver E. B., Two Paths to Development: Policy
Channeling and Listed State-Owned Enterprise Management in Peru and
Colombia, University of Pennsylvania Journal of Business Law, 2019, Vol.,
21, no., 4, pp. 1006-1033.
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Contract Laws, Northwestern Journal of International Law & Business,
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Willemyns 1., Disciplines on State-Owned Enterprises in International
Economic Law: Are We Moving in the Right Direction? Journal of
International Economic Law, 2016, Vol., 19, No., 3, pp. 657-680.

7 For more details see: Borlini L. S., When the Leviathan Goes to the
Market: A Critical Evaluation of the Rules Governing State Owned
Enterprises in Trade Agreements. Leiden Journal of International Law,
2019, Vol., 33, no., 2, pp. 1-32.

Goldeng E., Grunfeld L. A., Benito G., The Performance Differential
between Private and State-Owned Enterprises: The Roles of Ownership,
Management and Market Structure, Journal of Management Studies, 2008,
Vol., 45, no., 7, pp. 1244-1273.

8 For more details see: Zwalf S., Competitive Neutrality in Public-Private
Partnership Evaluations: A Non-Neutral Interpretation in Comparative
Perspective, Asia Pacific Journal of Public Administration, 2017, Vol. 39,
no., 4, pp. 225-237.
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? For more details see: Healey D., Competitive Neutrality, and the Role of
Competition Authorities: A Glance at Experiences in Europe and Asia-
Pacific, Revista de Defesa da Concorréncia, 2019, Vol. 7, no. 1, pp. 51-68.
0 For more details see: Kim M., Regulating the Visible Hands:
Development of Rules on State-Owned Enterprises in Trade Agreements,
Harvard International Law Journal, 2017, Vol. 58, No. 1, pp. 225-272.

" For more details see: Sakyi K. A., Public Corporation Monopolies — Case
Study of Sale of Electricity Company of Ghana (ECG), Advances in Social
Sciences Research Journal, 2019, Vol. 6, No. 4, pp. 148-167.
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12 For more details see: Fox E., Healey D., When the State Harms
Competition: The Role for Competition Law, Antitrust Law Journal, 2014,
Vol. 79, No. 3, pp. 769-820.
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Economics Performance, Houghton Mifflin 3rd ed, 1990, Chsl and 2.
IS CMA (2015), Productivity and competition: A summary of the evidence,

https://www.gov.uk/government/publications/productivity-and-

competition-a-summary-of-the-evidence.

16 OECD (2014), Factsheet on how competition affects macroeconomic
outcomes,

https://www.oecd.org/daf/competition/factsheet-macroeconomics-

competition.htm.

7 OECD (2023), Competition and Innovation: A Theoretical Perspective,
OECD  Competition  Policy = Roundtable = Background  Note,

https://www.oecd.org/daf/competition/competition-and- innovation-a-

theoretical-perspective-2023.pdf.
'8 For more details see: Andrews, D., C. Criscuolo and P. Gal (2016), “The

Best versus the Rest: The Global Productivity Slowdown, Divergence
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across Firms and the Role of Public Policy”, OECD Productivity Working
Papers, No. 5, OECD Publishing, Paris, https://doi.org/10.1787/63629¢cc9-

en.
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20 Moss, D. and J. Cisternino (eds.), Regulation and Failure, The Tobin
Project, 2009,

https://tobinproject.org/books-papers/new-perspectives-regulation.
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21 Office of Fair Trading (2009), Government in markets. Why
competition matters - a guide for policy makers,

https://assets.publishing.service.gov.uk/government/uploads/system/uploa

ds/attachment_data/file/284451/OFT1113.pdf.
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OECD/LEGAL/0414 Available at

https://legalinstruments.oecd.org/api/print?ids=323 &lang=en.
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23 OECD (2012), Competitive Neutrality: Maintaining a Level Playing
Field between Public and Private Business, OECD Publishing, Paris,
https://doi.org/10.1787/9789264178953-en.
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24 For more details see: Valkama P., Virtanen M., Competitive Neutrality
and Distortion of Competition: A Conceptual View, World Competition
Journal, 2009, Vol. 32, No. 3, pp. 393-407.

25 For more details see: Zwalf' S., Op., Cit., pp. 225-237.

26 For more details see: Huang K., Liu Z., Tian G., Promote Competitive
Neutrality to Facilitate China’s Economic Development: Outlook, Policy
Simulations, and Reform Implementation: A Summary of the Annual SUFE
Macroeconomic Report (2019-2020), Frontiers of Economics in China,

2020, Vol. 15, No. 1, pp. 1-24.
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27 For more details see: Krafve L. J., To Design Free Choice and
Competitive Neutrality: The Construction of a Market in Primary Health
Care, Scandinavian Journal of Public Administration, 2012, Vol. 15, No. 4,
pp. 45-66.

28 For more details see: Healey D., Smith R. L., Competitive Neutrality in
Australia: Opportunity for Policy Development, Competition & Consumer
Law Journal, 2018, Vol. 25, pp. 223-248.

29 For more details see: Pan L., Construction of Public Enterprises with a
Comprehensive Model in China: Principles, Foundations and Guarantees,

Cambridge Journal of China Studies, 2019, Vol. 14, No. 4, pp. 16-30.
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39 For more details see: Borlini L. S., Op., Cit., pp. 1-32.

31 For more details see: Ramaiah A. K., The Competition Neutrality in
Malaysia: Challenges and Policy Options, Journal of International
Business, Economics and Entrepreneurship, 2018, Vol., 3, no., 2., pp. 45-
54.

32 For more details see: Pan L., Op., Cit., pp. 16-30.

33 For more details see: Borlini L. S., Op., Cit., pp 1-32.

—_— (Al Al Asleg B Adlia (3aad AilacaS adlinl) Sball oS adill o e VYA



_— YY0 g - (gl Amabd] A - L D) ALY gAY aplal) ARA
Askedl) ISHall clie) e san JBY) ANl o Al iy Y celly aag

SEl ) L a5 of e i T plia cal cilyall gdy (e Aol
sl e o jilie je JSE 55 38 las cAadlial) iy o jaS ol
: - ;dss

(N all oda i b rdlsall ASskaall Cilagall acal Aol )i laal-c
Ll e Al ) Clehayl (e degane DA (e clgilian saa) of Agall Jolas
gl A<gkea e (o Jgeal ALe Ja3 @y Jady 38 7 LLalAl) i<l

Tl lgle agan (Al Cilelyal a3l o (Glas L) clads a5l 7

Cmeblially 43500 80K Bha dadtieal) =i ) Glld (635 ¢ JlgaY) maen g
OSan e Dl adlill sbal) Tase Gatal Jeay Lae cp Wl (e 8 Calalal

-

3 For more details see: Graetz M. J., Warren A. C., Income Tax
Discrimination: Still Stuck in the Labyrinth of Impossibility, The Yale Law
Journal, 2012, Vol., 121, pp. 1118-1167.

3% Sakyi K. A., Op., Cit., pp. 148-167.

36 Borlini L. S., Op., Cit., pp 1-32.

37Modou D., Yun L. H., An Empirical Investigation of Causal Relationship
of Chinese FDI to African Economies, International Journal of Academic
Research in Business and Social Sciences, 2017, Vol., 7, no., 3, 199-207.
3 Mason R., Knoll M. S., What Is Tax Discrimination? The Yale Law
Journal, 2012, Vol., 121, pp. 1014-1116.
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39 For more details see: Lopes Jinior E. P., Camara S. F., Rocha L. G.,
Brasil A., Influence of Corruption on State-Owned Enterprise
Expenditures, Brazilian Journal of Public Administration, 2018, Vol., 52,
no., 4, pp. 695-711.

Dutta N., Sobel R., Does Corruption Ever Help Entrepreneurship? Small
Business Economics, 2016, Vol., 47, no., 1, pp. 179-199.

40 Sadiq K., Richardson C., Tax Concessions for Charities: Competitive
Neutrality, the Tax Base and “Public Goods” Choice, Australian Tax
Forum: Journal of Taxation Policy, Law and Reform, 2010, Vol., 25, no.,

4., pp. 401-416.
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' Healey D., Smith R. L., Op., Cit., pp. 223-248.
42 Zwalf S., Op., Cit., pp. 225-237.

# Kim M., Op., Cit., pp. 225-272.

# Fox E., Healey D., Op., Cit., pp. 769-820.

45 Zwalf S., Op., Cit., pp. 225-237.
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4 See OECD (2012), ‘Competitive Neutrality: A Compendium of OECD
Recommendations, Guidelines and Best Practices’:

http://www.oecd.org/daf/ca/50250955.pdf.
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See e.g., the rulings in Case T-30/89 Hilti v Commission [1991] ECR II-
1439 (upheld on appeal in Case C-53/92 P Hilti v Commission [1994]
ECR 1-667) and Case T-83/91 Tetra Pak International v Commission
(Tetra Pak 1I) [1994] ECR 11-755 (upheld on appeal in Case C-333/94 P
Tetra Pak International v Commission [1996] ECR 1-5951).

o e 5$ 38 Glal) (38l Cupag cdalall (3ihall 2 oY) o of lld (e g T
aladlly lingh 4 ast () Lli) g Hlad) (3hal) (RSN Ll e L e gage of S
Lladl o degds e bl (ans Jaliill S ddea o ola¥) 12 3y by iy

Loalas) gl da 4y agi 53

JEA ) cgﬁ)b}” quﬂ\ ‘ngl.m cu;mi Qe dada .2 ).E.i\

—_— (e dy) Daleg 5 dudlia guiad] AilacaS adlil) sball L2yl adill oo meee Y VAV



—_ Y0 ga - (g Al Al - N Sl - B Sl A OGIEN pplall At

e IS8 Agall Ly Al dalad) Gihalls dgamiall (f 7 Gaand) (s
GEhall 093 AplaY) dalall 3ahall o jumity Lily ¢(38hall gyl gaan Gal
AoalaiY ) AaiiY) Jadh adaty Aedliall (38 o ) lId wn g L Aol ) dalal)
G Aly) Ahal) Jeddd Sy Yy edpla®Y) delell 3ihall Loyl g
A Aelall i) gy allaias

sl iy ale Oglall Gl ela Cun Gl 130 g i Y Wl Y)
(15 Adliall (8 AT Gaadai e ydilie Gyl Algal) L ) dalal) G385l
coaill dalya me alginl Yy Gihall e G g5 parads

O gl Galaas qnpdilly (g5udl) conill dnaganll dumanl) Cjeliinl Ay
iyl 35S o ey ) gl (o (31 AT o e b e sy
Blae il paes ¢l (aill grdal L §la Al chlall o Gl
O sl b Bl sl e afy caanly aghaia Ly 9391 0 e
ol Lo a®Ua) ey Ll Gy cimnads Lo ay ol b dagas o Jhu olall
g rial) 53} e hatV) jsm Vs ¢ aill dabia aae dlgial Y adly cond Lo oy
oaill Gshia AN ) 3 el e el OIS G gl ol auill 335k e

00

gl (Al lleall aiay dudliall doles g8 o Galad (st (Gra L2 °F
loojlaal) giag Audlial) alail :lsins §ygemiall daals — giadl &S caulill (gyind

A1 u.a‘\'~~° u,uJLA T‘~j Y4 ‘HSJLA.'AH Z\:\‘)ls:\;y‘

s goglis YAYE/TYA Al VVT/V/AA 8y Gile YoYE Zad AVY 3y (gqull *°

.Y.Yi/'k/\\‘

_— (Al Al Asleg B Adlia (3aad AilacaS (adlinl) Sball G ydS adill o e VAN



_— YY0 g - (gl Amabd] A - L D) ALY gAY aplal) ARA
Balal) 038 ggunm B edlull sba) Gaias S e Jilall g Lag
Gain dae Janien Law Ledliall (938 (3t (pe Algall (380 dnhyem e 1)
Upall ASskadl) ASHal p Alalal) dndlial) bl (3 odlal) sbad) fase
paldl) g Uaall il
oSas (graall Ludlial) G5l A i dag ¥ —LS3 LSmelly e ke
all podage ) clal 8 G G O g )l (o udlal) sbal)
e halilg ¢ oandlinl sbond) Aot i) (Asal) ASh Fusbics Al 1 i uslil
Adlid) e Apadaiill ~lgllly culgall ST an ol Ludliall dlea
byl gy anan ) Awlily) dially anas Yl e o V)
Jraiilly udlil) sbal) Tase daaal (e BN 038 arde Cacat Lo Joliis Ciguu
RPRRPNL
Bl agully uilpall e cleliel) cladls Yo Y Y Ald V04 a3y (gild Y

ALy g Aylaiad) Aadiy) B Agal) cilgal

& skl (3al gad B Bslad Lliey Y YV Al V04 ) (518 yoay

slall Joliuy gy ¢+ YV galgy 8 2l Son J20 a8y T el alal) Jlsa

lnay) i) 4 dwsall leall asully Cilpall e @lelicy)
ool

o alsall clgal 5y el agunlly Cilyall (e lelie) elalls Yo YY daud 104 8, )6

Al lg 4yl aiiy)

—_— (Al Al Alsleg B Adlia (3aiad AilacaS adlinl) Shall oS alill o e VA



—_ Y0 ga - (g Al Al - N Sl - B Sl A OGIEN pplall At

L Jsexall Ldoall LAEYL DAY s el o il Gabg
Cilauaiag Sl algally Jlac DU 5y jall clslie Yy cduall yime dujsgan
adts Al e 5y jall ClelieY) QIS ¢ sl 51 Llaag Algall e g Al
e Byial agelly iyl e SlelieY) (i ¢ L) Ziiall cilerl)
SOMY) Sleall Claag (e ddgall cilgad gpabial calally ilsllly Gilsdll (g
dald lijlse gl S 8iealls dalall Cilinglly Llaall 5l3Y) Clangg dlgall
Gl Lad @llyg ¢ lgasle & sl ) o dlgall dSsladl) ilS)ally Ll
23g) Aalaiall plgal] wuadty ¢ Wayals ) Ajlena) sl Apalaiy) dai¥l
Ak
Gy 4l e ogilal) Al Luaml DU e A salall Lai Sl
S ol (e (V) Bl aall caunylly (ilpall (o cileliey) olal] oSa
Cangs @l dlpall lga Lyals Al Aolad®y) of Lylnal) daisl) aues
Aalall Audlial) aefg uhatg blglsall Guiad (pacay Loy Lgd Lobiaitil) Alalaall 6lal)
Aaaly) ode Aalaiall Glsall aadiy claye g clgall sda o
oY 85l L) liall aladY ) gl 4 jlaiiay) ada) Jad (e 2ang

Gsia mie ol clgest OIS W cleaad i ol clgan ol cades Z ) salal) o3a (ge

5 tall aselly Cailpall e ilelieY) sl Yo YY did V04 L3 (gl e J9V) 5ol

abai®¥ )y dulenal) eyl b Algall cilgal

_— (e duly) Alsleg B Adlia (Baiad) AilaaS (bl sball i3 wlATE ga e V4



—_ Y0 ga - (g Al Al - N Sl - B Sl A OGIEN pplall At

S Oumadal) (alAY) e g paiiaall g Galal) ¢ Uadll syily Lae ¢l
' sale culaeY)

L ae gy pai (s bl Q5 esildl) 138 e 281N 5oLl Camga
;)J:La oDlel JSs

AU lbaal
(o) bl Tasa (e Ayl (ailigl) CiBga

Lo Al didy Jia oadlil) Sbad) Tase Jslis @lgl (ha sae llia
DB s ol 2edlidd) dilas Slea @lalig ¢ el 2bal) duncs) i) ¢l
Juaitilly 3511 38 i Jolits Cagasy cAuadliall o Aaadatill illlly (psal
:‘é_"&\
Agal) Asle Ao 4o Yol

Les ¢ e (& lgall dSle dubiad dpadyll palinll d2figll 028 (apains
aSsng cpalall ¢ Uadll (p€a ¢ galai®¥) saill ¥ ana 521 Jie Lgilaaf ells b
13 Lo aoat] degiall dleall ) A8LYL cdpolaidy) dladdll 8 Agall 3ga
sl 8 lgie zg all Sl Algall AS5ledll Joua) 2gng o Bliall gy oS
L alaal Al

iyl e clelieY) olalls Yo V¥ i 104 a8, )5ilall Aanl) AU (pe LA salal) >

by lg Al el 8 Al cilgad 8 el agalls

Dua Y VY ‘I\Jj.ﬂ\ 2\:5&2\-“1:“ 3.5:\5‘3 >

_— (e Al Alsleg Bn Adlia (Baiad) AilaaS bl sball i3 wliT o e V)



—_ Y0 ga - (g Al Al - N Sl - B Sl A OGIEN pplall At

(sl Al Aubcs Ay Aty () asdliil) Sband) o ggial Lansilly Ll
Cus ' ((OECD) dpaiilly aleai®yl (slail) dakiia Ciuped pa (gl sgd
o Gl (ALl Gl pes Aliles laa ) edlil) sbal) Cangy
Gl sl il ) dulae Lals IS CulS elgw — Goadl 8 Blsluall 238
lede oy 5 Ly ) dalaidy) @bl o ((SOES) alsall dSslae
DY el Gy Blslusall a3 el of camy (o desSall Ciliasgal
Y agin ua Lﬁi g9 (90 ¢ oenlamill
(o) bl Ay Ul

—Y YY)l Adliall dalad) Aigll datlil e SBI Caagll oS
o Sl g Gl 6 e aall 4 =YY geae dig) ae Gala-Y YO
aball on i) i) dhsgl) Cariag cangdl 138 aaily L5jal) dedliall (Bga3 )8
capdilly aadatill alisg ¢Ogaall by ¢yl dlally dalaiall (oalaall bl
GlSyally Aalall AN Cpy Blslsall lasal @llig calall i) 3 sbally
T gt daldd) ISl G Laad 8lglesall SIS, (Al gall A 5Ladl)

osSall sl 5 e aall foaladll Glany Lat) ) Cieiay Gl

ok LS tsalaall 38 it (Sasg cAlle e U 3lay 35 53

anall 138 (e (gugal) Gl sl T
VY a oYY clpall AL Al 22,

tJal adsall o dalia (¥ pa YeYO-Y oYY cdopad) oadlal) sbad) daslia)
www.eca.org.eg

—_— (e Al Asleg Bn Aadlia (3aa3 AilacaS wdlinl) Sball oyl AdiD ga e V1Y


http://www.eca.org.eg/

—_ Y0 ga - (g Al Al - N Sl - B Sl A OGIEN pplall At

g e @lelieYly Cilyall ¥ ane (i (Bl by 1l sbad) )
e )She Cigludt e Boad) 8 dlalall ISy

S dsand) (o) 8 AL KA pueal iy iligasall B sbal) -
e disa e Jgeanll (8 5ud 35ns e 2 Lee Al Gty JWI )
LA gall A< Laal) gl

iy (adll 2 AN maen il ) Gany 1 pdilly eandiiil) slal) —F
Loy geilsllly Cpslgall paiad g SN maes Falae oy Cuas ¢ el Y|
o Dol Sa i) (e IGAD ey ate dal e cAudliall opilsd @lly 8
LAY Gla) Claa

gl i bl i DA (e a3 s dalal) ciliidial) b abal) —
Clelay) Al chlee 8 28lal) Gladay chalall Ssaal) 3 dpudlil
AL SN aead da il g cdpadlal)

i guétﬁ!\ ALl dnlady) Al chag

Blasuaall LS oLis) ity 4ud agilly Gomad) Jsia (Gllge A} o
Al Glou) b
GIGEN aali o gas Lae cBlaadl o AailAl Audlial) paais e
Baall iy ¢ aguad) 8 anlsill ol LB gudl acanll Cus (e 5US (Y
Allad S S8 o lse Dl duajd 5SSV Gl ey

\'1‘"

—_— (e Al Asleg B Adlia (3aad AilacaS adlinl) Sball S adill o e VAV



—_— YY0 gudg - el Andbead) A - SN Skl - AAL@EY I AgEN aphall AkRS
Dy Bsall 5o (B el A8 e Les ¢ AR Cpll) (3u8aS e
Sl Audliall 5 lie uiaty cdabaally LaiaY) collend e 5ol
o Gl dudlially Gudl s o el dausially spaall
B Jeo
3a5al) Gpuaty (il Qi PlA (e (Slgiaal) 4ald) (puad e
cashailly OSEN 3 i
GlGA G elgw cGraall ai®Y) o BeliS Algall auisi Gpund @
Adde Lal) CY dea piai ) @l of ¢ Uaill i b Aalal)
G Alle Badln Ay GlA 3 eae dali bl @lghadll Sl A Gy
P
Llal) inll) oL e Auiliall plen Slgad astlil) sl Lmilfins) Junis 2Vl
(e 23 dagiacy el ) Ay bl abally ddliall Glabie acal
Y10 a8y eyl alae iy DR 38n5 Lo sag Ainall Cilingll  Fiaag o))
TYAYY Ll
Ladlidl Lles Slea ) all 2l LU o))3el Gy aiad a8
Sl S el o )i gl danbar Sleal) asi S ellls (gradl
cAdlial) e aan 28 Glubiw
Aabaas pcal @llyg dudliall Bl Slga J3h Luaadia 5] oL 2 LS
oilae aty ShE ha Ladie Yo YY gile 8 Glld oS ¢l alially ddlidl)

slally Ledliall Clabow Bl Plisls Yo YY Aid VY 8, dedliad) dlea 853

YAYY A YYA0 8 o))yl adae gy L8 F

_— (e Al Alsleg B Adlia (Baiad) AilacaS (wdlinl) Sball 55 wliTS ga e Y V4



—_ Y0 ga - (g Al Al - N Sl - B Sl A OGIEN pplall At

D gl &lyas cpidalsally painall (pe (oSl dallaa Cangs llyg ¢ udlicl)
Aadliall o Gl g 28 Laplan

Balall AlSaT ki e oY) Cilgall uind g8 (AY) cilghadll o
Ol Aaliall dalal) A3l (sf) calls DA (e daadlial) Llaa G538 e (©) V)
Aadliall Jo g 8 Al Glabually sl e ydally i) j2l
S5l ol aamgy oadliil Slall Jom AnylaY) clgall alage Cadiin GlliSy
edlil) sbally dudlial) Cilubins

dalaiall Hoa¥) & Balaall S Lloadll & dsill saY) o2 gwig
Llall Ziall) Y clagatl) il Jlad . Audliall dcasliall duesSall culehaYL
599 Aualai®y ) dusaeadly Jasdadil 53155 Jaddi Lgguac s o)y sl ash Lgadd s
ShLE ST o5 Bl dudyyy diadll 098 Cus cdelially Hlaill §)lygy Jaall
lgal3l) ae Ansiliall dimalial) il eha) Cipanal Sl dueoSal) Cilgal) i daile
Sladly ehaadl ciletad 8 il dsalll dasl My el Yl sl uaad o ol

1o .@:\jb

65 Twenty-First Intergovernmental Group of Experts on Competition Law
and Policy Room XIX, Palais des Nations, Geneva 5-7 July 2023 Opening
Plenary Dr. Mahmoud Momtaz Chairman Egyptian Competition Authority
(ECA), Egypt, p. 2 - 3.

Available at https://unctad.org/system/files/non-official-
document/ccpb_IGECOM2023_OP_Egypt en.pdf.
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70 Commission Notice on the definition of the relevant market for the

purpose of the community competition law, OJ 1997 C 372/5, para. 7.
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"I Commission Notice on the definition of the relevant market for the
purpose of Community competition law, OJ 1997 C 372/5, para. 8.

See e.g., Case 27/76, United Brands Company and United Brands
Continental BV v Commission (1978) ECR 207, paras. 11.

See e.g., also Case 247/86, Societe alsacienne et Lorraine de
telecommunications et d’electronique (Alsatel) v SA Novasam (1988)
ECR 5987.
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Available at www.eca.org.eg
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76 For more details see: Thomas K. Cheng, Ioannis Lianos, and D. Daniel
Sokol, Competition and the state, Stanford University Press, Stanford,
California,2014, pp. 209-210.
See also Report of the Independent Committee of Inquiry into the Trade
Practices Act, National Competition Policy, AGPS Canberra (the "Hilmer
Report") (1993).
7 The Hilmer Report concluded that an effective competition policy for
Australia should address six main concerns:

1- Anticompetitive conduct of firms.

2- Unjustified regulatory restrictions on competition.

3- Inappropriate structures of public monopolies.
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4- Denial of access to certain facilities that are essential for effective
competition.
5- Monopoly pricing.
6- Competitive neutrality when government businesses compete with
private firms.
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7 See Hilmer Report, p. 293.
OECD (2014), ‘Competitive Neutrality: National Practices in Partner and
Accession Countries’, p. 8.

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=

DAF/CA/SOPP(2013)1/FINAL&docLanguage=En.

80 Hilmer Report, Op., Cit., at 300, recognized that "corporatization" alone
would be adequate and that an appropriate model required five basic
principles: clarity and consistency of objectives; management authority and
accountability; performance monitoring; effective rewards and sanctions;
and competitive neutrality.

81 Hilmer Report, Op., Cit., at 295, noted that distortions relating to

government business enterprises are generally "less deliberate and
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transparent and typically flow from a failure to reform laws, policies, and
practices to keep abreast of developments as bureaucratic and monopolistic
enterprises move to more commercial and competitive operating
environments."

For more details see lan Hanrahan, Becoming Competitively Neutral, Trade
Prac. L.J. 2004, Vol. 19.

See also Commonwealth Authorities and Companies Act 1997, and
Financial Management and Accountability Act 1997. New consolidated
regulation, the Public Governance, Performance and Accountability Act

and attached rules become fully operational on 1 July 2014.
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82 Hilmer Report, Op., cit., p. 296.
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8% The principles adopted in relation to competitive neutrality were:
e Government business should not enjoy any net competitive advantage by

virtue of their ownership when competing with other businesses.
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e Government businesses competing against other firms within their
traditional markets should be subject to measures that effectively neutralise
any net competitive advantage resulting from their ownership.

Unless exceptional circumstances exist, those advantages should be
neutralised within one year of the introduction of competition:

a. where the government business has traditionally provided services
directly to the public there should be a presumption that this be achieved
through corporatisation; and

b. where the government business has traditionally provided services only
to other government entities, this may be achieved through corporatisation
or the application of effective pricing directions.

e Government businesses should not compete against other businesses
outside their traditional markets without being subject to measures that
effectively neutralise any net competitive advantage flowing from their
ownership. No transition period should be permitted in this setting:

a. where the government business has traditionally provided services
directly to the public there should be a presumption that this be achieved
through corporatisation; and

b. where the government business has traditionally provided services only
to other government agencies, this may be achieved through corporatisation
or the application of effective pricing directions. (Intergovernmental

Competition Principles Agreement).
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85 National Competition Council (1997), ‘Competitive Neutrality Reform:
issues implementing clause 3 of the Competition Principles Agreement’, p.
2.

8 National Competition Council (2003), ‘Assessment of Government
Progress in Implementing the National Competition Policy and Related

Reforms’ http://ncp.ncc.gov.au/docs/2003%20assessment.pdf.
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87 Hilmer Report, Op., Cit., p. 302.
8 The Intergovernmental Competition Principles Agreement was signed on
25 February 1994. Available at

http://www.coag.gov.au/node/52. The competitive neutrality obligations

are part of Clause 3.
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8 A full and detailed list of the types of business activities which the NCC
thought ‘should be considered for competition reform’ in this context
appears in National Competition Council (1997), p. 11.

0 Intergovernmental Competition Principles Agreement, clause 3(4).
?1'See OECD (2012), ‘Competitive Neutrality: Maintaining a level playing
field between public and private business’, p. 11.

%2 Intergovernmental Competition Principles Agreement, clause 3(6).
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93 See for example ‘2010-2011 Heads of Treasuries Competitive Neutrality
Matrix Report’, June 2012:
http://archive.coag.gov.au/coag_meeting_outcomes/2006-02-

10/index.cfm.

It contains a detailed report on compliance with CN principles for all
government businesses in the Commonwealth, states and territories.

%4 See Commonwealth Competitive Neutrality Guidelines (1998), p. 7.
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% See Commonwealth Competitive Neutrality Guidelines (1998), p. 19.

%7 Intergovernmental Competition Principles Agreement, clause 1(3).

%8 See National Competition Council (1997), p. 12.
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% Trembath, A. (2002), ‘Competitive Neutrality: Scope for Enhancement’,
National Competition Council Staff Discussion Paper, AusInfo, Canberra

13. The author notes that the following issues were clarified by COAG in
November 2000:

e Government businesses not subject to the executive control of
government, such as universities, could take a ‘best endeavors’ approach.
e a range of costing methods constitute ‘full cost attribution’ (for example,
fully distributed cost, marginal cost and avoidable cost).

e competitive processes were not required for delivery of CSOs, and
governments are free to determine who receives payments or subsidies, but
they must be transparent, costed and funded directly by

government.

190 For more details see Healey, D., ‘Competitive Neutrality: Addressing
Government Advantage in Australian Markets’, 2015.

See also Drexl J. (ed), State Initiated Restraints of Competition,

Cheltenham, UK, Edward Elgar publishing, 2015.
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101 See National Broadband Companies Act 2011.
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102" Australian Government Competitive Neutrality Complaints Office
Investigation No 14, 24 November 2011:

http://www.pc.gov.au/agcnco/publications/investigation/nbnco.

See also:

http://www.pc.gov.au/agenco/publications/investigation/petnet.
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103 The Dawson Review, which reported in 2003, was more concerned with
amendment of competition law itself, rather than competition policy. See
http://tpareview.treasury.gov.au/content/termsofref.asp for the Dawson

Terms of Reference and http://tpareview.treasury.gov.au/content/report.asp

for the Report.

104 See ‘Competition Policy Review: Terms of Reference’:

http://competitionpolicyreview.gov.au/terms-of-reference/. These terms of

reference were released in March 2014.
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15 See Rennie, Matthew and Fiona Lindsay (2011), ‘Competitive
Neutrality and State-Owned Enterprises in Australia: Review of Practices
and their Relevance for Other Countries’, OECD Corporate Governance
Working Papers No 4, OECD Publishing:
http://www.oecd.org/dataoecd/56/58/48510172.pdf. where some factors

for success are identified by the authors. In the view of this author the
financial incentives were a particularly important factor in the overall

success of the NCP.
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196 Competitive neutrality and its application in selected developing
countries, UN trade & development, 2014, p. 48.

Available at https://unctad.org/publication/competitive-neutrality-and-its-

application-selected-developing-countries
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197 Hy Jintao, Report to the Eighteenth National Congress of the Communist
Party of China on November 8, 2012

Available at http://ls.china-
embassy.gov.cn/eng/zt/1ncoc/201212/t20121212_7010189.htm
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1% Competitive neutrality and its application in selected developing
countries, Op., Cit., p. 49.
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enterprises, functional enterprises and public service enterprises. The
classification may be adjusted dynamically. SOEs may also further be

classified as industrial SOEs, capital management SOEs or financial SOEs.
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114 See article 7 of Chinese Anti-monopoly Law promulgated by Order No.
68 of August 30, 2007, of the president of the People’s Republic of China
which provided that “Industries controlled by the State-owned economy
and relied upon by the national economy and national security or industries
implementing exclusive operation and sales in accordance with the law
shall be protected by the State to conduct lawful operation by the
undertakings. The State shall regulate and control the price of commodities
and services provided by these undertakings and the operation of these
undertakings so as to protect the interests of the consumer and facilitate
technical progress. The undertakings mentioned above shall operate

lawfully, honestly, faithfully, strictly self-disciplined accepting public
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supervision and shall not use their dominant or exclusive positions to harm
interests of consumers.”

Available at www.wipo.int and www.npc.cn.

115 See Article 7 of Law of the People’s Republic of China on State-Owned
Assets in Enterprises no. 5 of 2008 which provided that “The State adopts
measures to encourage greater investment of State capital in key industries
and areas that have a bearing on the lifeline of the national economy and
national security, optimize the geographical distribution and structure of the
State-owned economic sector, promote the reform and development of
State-owned enterprises, improve the overall quality of the State-owned
economic sector, and enhance its dominance and impact in respect of the
national economy.”

Available at www.npc.gov.cn.
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116 See Article 17 of Law of the People’s Republic of China on State-
Owned Assets in Enterprises which provided that “In business operations
the State-invested enterprises shall observe laws and administrative
regulations, strengthen business management, achieve better economic
results, accept the administration and supervision legally exercised by the
people’s governments and the relevant departments and institutions under
them, accept supervision of the general public, shoulder their social

responsibilities, and be responsible to the contributors.

The State-invested enterprises shall establish a sound legal person
governance structure according to law, as well as the systems for internal

supervisory management and risk control.”

Available at www.npc.gov.cn.
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17 See article 48 of Chinese Anti-monopoly Law promulgated by Order
No. 68 of August 30, 2007, of the president of the People’s Republic of
China which provided that “Where the undertakings, in violation of the
provisions of this Law, implement concentration, the authority for
enforcement of the Anti-monopoly Law under the State Council shall
instruct them to discontinue such concentration, and within a specified
time limit to dispose of their shares or assets, transfer the business and
adopt other necessary measures to return to the state prior to the

concentration, and it may impose on them a fine of not more than 500,000

2

yuan.

Available at www.wipo.int and www.npc.gov.cn.
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118 See article 9 of Chinese Anti-monopoly Law promulgated by Order No.
68 of August 30, 2007, of the president of the People’s Republic of China
which provided that “The State Council shall establish an anti-monopoly
commission to be in charge of organizing, coordinating and guiding anti-

monopoly work and to perform the following duties:

(1) studying and drafting policies on competition.

(2) organizing investigation and assessment of competition on the market
as a whole and publishing assessment reports.

(3) formulating and releasing anti-monopoly guidelines.
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(4) coordinating administrative enforcement of the Anti-Monopoly Law;
and

(5) other duties as prescribed by the State Council.

The composition of and procedural rules for the anti-monopoly

commission shall be specified by the State Council.”

19 Opinion on Establishing a Fair Competition Review System during the
Development of Market -Orientated Systems, State Council (1 June 2016).
For mor details, see also Xiaoye Wang, Promoting the Fair Competition
Assessment to Restrain Administrative Monopoly, Competition Law and

Policy Review, 2016, Vol., 3, no., 1.
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120 China’s State Administration for Market Regulation discloses

implementation = of  FCRS System, 2018, available  at
http://www.gov.cn/xinwen/2019-01/27/content5361519.htm.
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122 1. Save as otherwise provided in the Treaties, any aid granted by
a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, in so
far as it affects trade between Member States, be incompatible with

the internal market.
2. The following shall be compatible with the internal market:

(a) aid having a social character, granted to individual consumers,
provided that such aid is granted without discrimination related to

the origin of the products concerned.

(b) aid to make good the damage caused by natural disasters or

exceptional occurrences.

(c) aid granted to the economy of certain areas of the Federal
Republic of Germany affected by the division of Germany, in so far
as such aid is required in order to compensate for the economic
disadvantages caused by that division. Five years after the entry into
force of the Treaty of Lisbon, the Council, acting on a proposal from

the Commission, may adopt a decision repealing this point.

3. The following may be considered to be compatible with the

internal market:

(a) aid to promote the economic development of areas where the

standard of living is abnormally low or where there is serious
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underemployment, and of the regions referred to in Article 349, in

view of their structural, economic and social situation.

(b) aid to promote the execution of an important project of common

European interest or to remedy a serious disturbance in the

economy of a Member State.

(c) aid to facilitate the development of certain economic activities

or of certain economic areas, where such aid does not adversely

affect trading conditions to an extent contrary to the common

interest.

(d) aid to promote culture and heritage conservation where such aid

does not affect trading conditions and competition in the Union to

an extent that is contrary to the common interest.

(e) such other categories of aid as may be specified by decision of

the Council on a proposal from the Commission.
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123 For further details about state aids see Hancher, Ottervanger and Slot,
EC State Aids, Sweet & Maxwell, 3rd ed, 2006.

Wyatt and Dashwood European Union Law, Sweet & Maxwell, 5th ed,
2006, ch 24.

Faull and Nikpay, The EC Law of Competition, Oxford University Press,
2nd ed, 2007, ch 16.

Bellamy and Child, European Community Law of Competition, Oxford
University Press, 6th ed, ed Roth and Rose, 2008, ch 15.

124 Article 107 provided that “1. Save as otherwise provided in the Treaties,
any aid granted by a Member State or through State resources in any form
whatsoever which distorts or threatens to distort competition by favoring
certain undertakings or the production of certain goods shall, in so far as it
affects trade between Member States, be incompatible with the internal
market.”

Available at https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:12008E107.
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125

See e.g. Commission Communication The application of state aid rules

to measures taken in relation to financial institutions in the context of the
current global fi nancial crisis OJ [2008] C 270/8 and MEMO/11/68, 3
February 2011.
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126 Article 107 (2) provided that “2. The following shall be compatible

with the internal market:

(a) aid having a social character, granted to individual consumers,
provided that such aid is granted without discrimination related to

the origin of the products concerned.

(b) aid to make good the damage caused by natural disasters or

exceptional occurrences.

(c) aid granted to the economy of certain areas of the Federal
Republic of Germany affected by the division of Germany, in so far
as such aid is required in order to compensate for the economic
disadvantages caused by that division. Five years after the entry into
force of the Treaty of Lisbon, the Council, acting on a proposal from

the Commission, may adopt a decision repealing this point.”
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127" Article 107 (3) provided that “3. The following may be

considered to be compatible with the internal market:

(a) aid to promote the economic development of areas where the
standard of living is abnormally low or where there is serious
underemployment, and of the regions referred to in Article 349, in

view of their structural, economic and social situation.

(b) aid to promote the execution of an important project of common
European interest or to remedy a serious disturbance in the

economy of a Member State.

(c) aid to facilitate the development of certain economic activities
or of certain economic areas, where such aid does not adversely
affect trading conditions to an extent contrary to the common

interest.

(d) aid to promote culture and heritage conservation where such aid
does not affect trading conditions and competition in the Union to

an extent that is contrary to the common interest.

(e) such other categories of aid as may be specified by decision of

the Council on a proposal from the Commission.”
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128 0J [2008] C 270/8 and MEMO/11/68, 3 February 2011.

129 Robins, N. and H. Geldof, “Ex Post Assessment of the Impact of State
Aid on Competition”, European State Aid Law Quarterly, 2018, Vol. 17,
no. 4, pp. 494-508,

http://www.jstor.org/stable/26694276.
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130 Under Article 6 of Commission Regulation (EC) 794/2004
Available at

https://competition-policy.ec.europa.eu/state-aid/scoreboard_en.

131" Available at
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https://competition-policy.ec.europa.eu/state-aid/coronavirus/temporary-

framework_en.
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132 Article 108 (1) provided that “1. The Commission shall, in
cooperation with Member States, keep under constant review all
systems of aid existing in those States. It shall propose to the latter
any appropriate measures required by the progressive development

2

or by the functioning of the internal market.....” available at
https://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:12008E108

133 Article 108 (2) provided that “If, after giving notice to the parties
concerned to submit their comments, the Commission finds that aid
granted by a State or through State resources is not compatible with
the internal market having regard to Article 107, or that such aid is
being misused, it shall decide that the State concerned shall abolish
or alter such aid within a period of time to be determined by the

Commission.

If the State concerned does not comply with this decision within the
prescribed time, the Commission or any other interested State may,
in derogation from the provisions of Articles 258 and 259, refer the

matter to the Court of Justice of the European Union direct.”
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134 Case C- 294/90 British Aerospace plc v Commission [1992] ECR I- 493,
[1992] 1 CMLR 853.

135 Article 108 (3) provided that “The Commission shall be informed, in
sufficient time to enable it to submit its comments, of any plans to grant or
alter aid. If it considers that any such plan is not compatible with the internal
market having regard to Article 107, it shall without delay initiate the
procedure provided for in paragraph 2. The Member State concerned shall
not put its proposed measures into effect until this procedure has resulted in
a final decision.”

136.0J [1999] L 83/1.

137.0J [2004] L 140/1.

138 Case 120/73 Lorenz v Germany [1973] ECR 1471.
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139" Article 109 provided that “The Council, on a proposal from the
Commission and after consulting the European Parliament, may make
any appropriate regulations for the application of Articles 107 and 108
and may in particular determine the conditions in which Article 108(3)
shall apply and the categories of aid exempted from this procedure.”
Available at
https://eurlex.europa.eu/legalcontent/EN/TXT/HTML/?uri=CELEX:
12008E109

1400J [1998] L 142/1. a
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141 https://competition-policy.ec.europa.eu/

12 IMF et al. (2021), Subsidies, Trade, and International Cooperation,

http://www.elibrary.IMF.org.

143 OECD (2022), Government support and state enterprises in industrial

sectors,
https://one.oecd.org/document/TAD/TC(2022)9/FINAL/en/pdf.
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144 Available at https://www.wto.org/english/docs_e/legal_e/24-scm.pdf.
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146 Hancher, L. and F. Salerno. “Chapter 4. State aid in the energy sector”,

Research Handbook on European State Aid Law, 2021, pp. 64-86,
https://doi.org/10.4337/9781789909258.
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148 OECD (2022), Government support and state enterprises in industrial

sectors,

https://one.oecd.org/document/ TAD/TC(2022)9/FINAL/en/pdf.
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149 See Article 2, section 2:

A Party’s obligations under Section A shall apply: (a) to a state enterprise
or other person when it exercises any regulatory, administrative, or other
governmental authority delegated to it by that Party.

http://www.state.gov/documents/organization/117601.pdf.

150 http://www.state.gov/documents/organization/188371.pdf.
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151 Available at

www.dfat.gov.au.
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153 See the full text of the convention at www.ustr.gov.
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154 Article 16.1 of CPTPP provided that:

1. Each Party shall adopt or maintain national competition laws that
proscribe anticompetitive business conduct, with the objective of
promoting economic efficiency and consumer welfare and shall take
appropriate action with respect to that conduct. These laws should take
into account the APEC Principles to Enhance Competition and Regulatory
Reform, done at Auckland, September 13, 1999.

2. Each Party shall endeavor to apply its national competition laws to all
commercial activities in its territory. However, each Party may provide for
certain exemptions from the application of its national competition laws
provided that those exemptions are transparent and are based on public
policy grounds or public interest grounds.

3. Each Party shall maintain an authority or authorities responsible for the
enforcement of its national competition laws (national competition
authorities).

Each Party shall provide that it is the enforcement policy of that authority
or authorities to act in accordance with the objectives set out in paragraph

1 and not to discriminate on the basis of nationality.
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155 Article 16.7 of CPTPP provided that
1. The Parties recognize the value of making their competition enforcement

policies as transparent as possible.
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2. Recognizing the value of the APEC Competition Law and Policy
Database in enhancing the transparency of national competition laws,
policies and enforcement activities, each Party shall endeavor to maintain
and update its information on that database.

3. On request of another Party, a Party shall make available to the requesting
Party public information concerning:

(a) its competition law enforcement policies and practices; and

(b) exemptions and immunities to its national competition laws,

provided that the request specifies the particular good or service

and market of concern and includes information explaining how

the exemption or immunity may hinder trade or investment

between the Parties.

4. Each Party shall ensure that a final decision, finding a violation of its
national competition laws, is made in writing and sets out, in non-criminal
matters, findings of fact and the reasoning, including legal and, if
applicable, economic

analysis, on which the decision is based.

5. Each Party shall further ensure that a final decision referred to in
paragraph 4 and any order implementing that decision are published, or if
publication is not practicable, are otherwise made available to the public in
a manner that enables interested persons and other Parties to become
acquainted with them. Each Party shall ensure that the version of the
decision or order that is made available to the public does not include

confidential information that is protected from public disclosure by its law.
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Available at
https://www.mfat.govt.nz/assets/Tradeagreements/TPP/TextENGLISH/16

.-Competition-Policy-Chapter.pdf.
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OECD (2024), Competitive Neutrality Toolkit: Promoting a Level Playing

Field, OECD Publishing, Paris, https://doi.org/10.1787/3247ba44-en.

137 OECD/LEGAL/0462, available at

https://legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0462.
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158 For more details:
See Richard Whish and David Bailey, Competition Law, Oxford University
Press, seventh Ed., 2012, pp. 1-25.
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159 For more details see: Chen, X., Lee, C.-W., Li, J., Government assisted
earnings management in China. J. Account. Public Policy, 2008, Vol. 27,
No. 3, pp. 262-274.
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160 For more details see: Lee, E., Walker, M., Zeng, C., 2017. Do Chinese
state subsidies affect voluntary corporate social responsibility disclosure?
J. Account. Public Policy, 2017, Vol. 36, no. 3, pp. 179-200.

161 For more details see: Hu, J., Jiang, H., Holm, M., Government subsidies
and corporate investment efficiency: Evidence from China. Emerging
Markets Review, 2019, Vol., 41, pp. 1-12.

162 For more details see: O’Connor, N.G., Deng, J., Luo, Y.D., Political
constraints, organization design and performance measurement in China’s
state-owned enterprises. Acc. Organ. Soc., 2006, Vol., 31, pp. 157-177.
183 For more details see: Cuervo-Cazurra, A., Inkpen, A., Musacchio, A.,

Ramaswamy, K., Governments as owners: State-owned multinational
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companies, Journal of International Business Studies, 2014, Vol. 45, No. §,

pp. 919-942.
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164 For more details see: Marano, V., Tashman, P., Kostova, T., Escaping
the Iron Cage: Liabilities of Origin and CSR Reporting of Emerging Market
Multinational Enterprises. Journal of International Business Studies, 2017,
Vol., 48, pp. 386—408.

165 For instance, in the European Union there are specific Guidelines on

State aid for rescuing and restructuring firms, OJ C 249, 31.07.2014.

—_— (Al Al Alsleg B Adlia (3aiadl AilacaS adlinl) sball oS adill oo e VYT



_— VY0 g - (ol Aitdlead) e - ALY Skl - A LaEN gAY pplal) MRS
IS HE gie 2 (Spillovers) AS e ailie ol 5yilue ye BT die gan 38
sklly Cnd) e o (o)Al

DL Sl ool Saleall Julas L (a5 dasyAl) il o3
SISHEN o)lias Al (ggivally Ajlan pglailly Gl A L) saby )
eSO

a3 g Jlall Gl A8l (bl Sie ¢ Hlaia) acal ddbia Jilay llia
(ISl gl st 8 jaall sy Alled 63 Y a8 Jilad) sda (K1 lile )
T skally Gl 8 lena) sl Jie

i) ATy Chagl) praags . ¥
Gind 8 oasSall acall paliy (o€ maags of clhalud) e oy
Ladlidly (Blgud) daal Crmgl ¢y Lo Jha caidlad (saay owbond) Cangl)

ebaadl Corgl) dallaal casSall acall 5l aracas 3 b (CNMC) didasl

166 For more details see: Criscuolo, C. et al., "Are industrial policy
mstruments effective? A review of the evidence in OECD countries",
OECD Science, Technology and Industry Policy Papers, 2022, No. 128,
OECD Publishing, Paris, https://doi.org/10.1787/57b3dae2-en.
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167 CNMC (2022), Informe relativo a las ayudas concedidas mediante el
plan MOVES 111, PRO/CNMC/003/21,
http://www.cnmc.es/sites/default/files/4111236.pdf.

In the same opinion, the CNMC carefully examined the requirement
imposed by some regions to purchase cars from local suppliers as a
condition for the financial support to buy electric cars. Therefore,
consumers are not free to choose any car supplier and the CNMC
considered it as a restriction on competition. The CNMC recommended to

avoid such unjustified geographical limitation.
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168 Oxera (2017), Ex post assessment of the impact of state aid on
competition, European Union,

https://ec.europa.eu/competition/publications/reports/kd0617275enn.pdf.

169 see the judgement of the General Court of 17 February 2021 in Rynanair
VS. European Commission, Case T-238/20,

https://curia.europa.eu/juris/document/document.jsf?dir=&docid=237881

&doclang=en&mode=req&occ=first&pagelndex=0&part=1&text=

170 European Commission (2009), Common Principles for an Economic
Assessment of the Compatibility of State Aid under Article 87.3,

https://ec.europa.eu/competition/state_aid/reform/economicassessment_en

-pdf
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7L JFTC (2016), Guidelines for Public Support for Revitalization in view
of Competition Policy,

https://www.iftc.go.ip/en/pressreleases/yvearly2016/March/16033 1files/16

03312.pdf.
172 Goolsbee, A. and A. Krueger (2015), “A retrospective look at rescuing

and restructuring General Motors and Chrysler”, NBER Working Paper
21000, https://www.nber.org/papers/w21000.
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173 IMF et al. (2021), Subsidies, Trade, and International Cooperation,

http://www.elibrary.IMF.org
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174 OECD (2023), "Government support in industrial sectors: A synthesis
report", OECD Trade Policy Papers, No. 270, OECD Publishing, Paris,
https://doi.org/10.1787/1d28d299-en.

99 €6y

175" According to the Voluntary Standard “large” “is defined based on
thresholds established by national authorities in a given jurisdiction or as

established in applicable international/multilateral/bilateral agreements”.
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176 OECD (2024), Competitive Neutrality Toolkit: Op., Cit.,
https://doi.org/10.1787/3247ba44-en.
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178 Article 25 of the SCM Agreement.

17 IMF et al. (2021), Subsidies, Trade, and International Cooperation,
http://www.elibrary.IMF.org

180 OECD (2021), "Measuring distortions in international markets: Below-
market finance", OECD Trade Policy Papers, No. 247, OECD Publishing,
Paris, https://doi.org/10.1787/ala5aa8a-en.

The EU Regulation on foreign subsidies distorting the internal market
(article 3) includes in the definition of subsidies not only granted by

governments and public entities, but also those provided by “a private entity
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whose actions can be attributed to the third country, taking into account all
relevant circumstances”.

81 European Union (2021), Regulation of the European Parliament and of
the Council on foreign subsidies distorting the internal market,

https://data.consilium.europa.eu/doc/document/PE-46-2022-INIT/en/pdf.
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8% For more details see: Ahlborn, C. and D. Piccinin (2009), "Bank
restructuring aid in the financial crisis", Oxera Agenda,

http://www.oxera.com/wp-content/uploads/2018/03/Bank-restructuring-

aid_1.pdf.
85 For more details see: Boudghene, Y. et al. (2010), "The Dexia

restructuring decision", Competition Policy Newsletter,

https://ec.europa.eu/competition/publications/cpn/2010_2 11.pdf.
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136 Department for Business & Trade; Department for Business, Energy &
Industrial Strategy (2022),
Subsidy Control rules: quick guide to key requirements for public

authorities,
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http://www.gov.uk/government/publications/subsidy-control-rules-key-

requirements-for-public-authorities/subsidy-control-rules-quick-guide-to-

key-requirements-for-public-authorities.
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87 OECD (2015), “Competition policy and competitive neutrality”,
DAF/COMP (2015)13/FINAL,
https://one.oecd.org/document/DAF/COMP(2015)13/FINAL/en/pdf.
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188 OECD/LEGAL/0465 available at
https://legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0465.

189 OECD (2016), State-Owned Enterprises as Global Competitors: A
Challenge or an Opportunity? OECD Publishing, Paris, p. 105

https://doi.org/10.1787/9789264262096-en.

—_— (e dy) Daleg 5 dudlia 3uiad] AiladaS b)) sball L2yl adill oo meem Y YAV


https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0465
https://doi.org/10.1787/9789264262096-en

—_ Y0 ga - (g Al Al - N Sl - B Sl A OGIEN pplall At

chanag il dudliall da) Bergen caon &l (8 asall Cipall dallaa
(Y

i$pa 2 KA T (OFT) dlaladl glacll &a cojaal Yoo A ple iy
Gag Slgre sle B LeSHLie e Cardiff Bus dlgall ASshaall L)
L oadlia) slasiad )

Mash (JFTC) asblll dlaled) sjlacll diad cuals YooV Hle g
g ks 3 (SOE) alsall dSslae AS5al dalill S0 (gan) uia GigilE el o)
Gyl 8 Gadlgdll Cpentiaall Blawd aaas 3558l s3a il Sy LY L]
sbad) ) 63 Lae V) oadl 3 Lgpadliad dadiall HlensY) (e 81 gl
T A gl (e Lgauadlia

i$a b (TDLC) dabinl dudliall daSae cul Yoo A Gle i
o bl Wi alatiud Cielad 38 Agall A<okeal) Ll unaal) i<

199 Norwegian Competition Authority (2016), Fined for collusive bidding,

https://konkurransetilsynet.no/fined-for-collusive-bidding/?lang=en.
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192 OECD (2015), Discussion on Competitive Neutrality, Note by the
Secretariat,
https://one.oecd.org/document/DAF/COMP(2015)8/FINAL/en/pdf.
195 OECD (2015), Roundtable on Competitive Neutrality in Competition

Enforcement, Note by Japan,

https://one.oecd.org/document/DAF/COMP/WD(2015)6/En/pdf.
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194 OECD (2015), Roundtable on Competitive Neutrality in Competition
Enforcement, Note by Chile,

https://one.oecd.org/document/ DAF/COMP/WD(2015)40/En/pdf.

195 Case No. 6978-2008, decision of 13 January 20009.

1% OECD/LEGAL/0455 available at
https://legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0455.
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197 OECD/LEGAL/0455 available at
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0390.
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199 Autorita’ Garante della Concorrenza e del Mercato (2021), Proposal

for pro-competitive reforms,

https://www.agcm.it/dotcmsCustom/getDominoAttach?urlStr=192.168.14

.10:8080/C12563290035806C/0/914911A1FF8A4336C12586A1004C206

0/$File/AS1730.pdf

200 OECD (2023), Annual Report on Competition Policy Developments in
Korea - 2022,
https://one.oecd.org/document/DAF/COMP/AR(2023)21/en/pdf.
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201 OECD (2021), OECD Roundtable on the Promotion of Competitive
Neutrality by Competition Authorities - Note by Latvia,
https://one.oecd.org/document/DAF/COMP/GF/WD(2021)22/en/pdf.

202 OECD (2022), Annual Report on Competition Policy Developments in
Mexico - 2021,
https://one.oecd.org/document/DAF/COMP/AR(2022)25/en/pdf.

203 OECD - IDB (2018), OECD-IDB Peer Reviews of competition law and

policy: Peru,

http://www.oecd.org/daf/competition/oecd-idb-peer-reviews-of-

competition-law-and-policy-peru-2018.htm.
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CMA (2018), Advice for the Department for Transport on competition
impacts of airport slot allocation,

https://assets.publishing.service.gov.uk/government/uploads/system/uploa

ds/attachment_data/file/888765/CMA _advice on_DfT on_competition_i

mpacts_of airport_slot allocation.pdf.

205 CMA (2016), Legal services market study - Final report,
https://assets.publishing.service.gov.uk/media/5887374d40f0b659370000

la/legal-services-market-study-final-report.pdf.
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206 OECD/LEGAL/0414

https://legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0414.
207 OECD (2016), Being an Independent Regulator, The Governance of
Regulators, OECD
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OECD (2016), State-Owned Enterprises as Global Competitors: A
Challenge or an Opportunity? OECD Publishing, Paris, p. 109,
https://doi.org/10.1787/9789264262096-en.
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234 OECD/LEGAL/0452 available at
https://legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0452.

235 OECD (2020), Costa Rica: Assessment of Competition Law and Policy
2020,

https://www.oecd.org/daf/competition/costaricaassessmentofcompetition-

law-and-policy2020.pdf.

—_— (e dy) Aale g B Adlie gaiad) AilacaS b)) sball L2y pdd adill ool meee VY04


https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0452
https://www.oecd.org/daf/competition/costaricaassessmentofcompetition-law-and-policy2020.pdf
https://www.oecd.org/daf/competition/costaricaassessmentofcompetition-law-and-policy2020.pdf

_— YY0 g - (gl Amabd] A - L D) ALY gAY aplal) ARA
13) Loe SBU ol ) oda dralyas asti cdgieall cillysll Calide aa Oslailly
G laydn VA (8 sl Yo dllia ISV YY ale 8 .dyg i JIB Y cuils
T Gle Gy Ve b sl A (e Lgeadis

Flamingo i<, (USPS) Syel) auydl daod dua (py daald g
0o ee Wandiad 38 1Y) o) 5,aY) cacdl canll (ST 5300 cIndustries
=UEN EQUEIR RV - LN PR TP DXCON  JRCIEN. SRV R K R P PO
LagSall (e 1pia il cuilS Cun o KEaY) AadlSe (pailgd lallan ce dalggusall
A i) B oS L SN Aa8lSe pilgal dnals e g 4l
Aeailly 43 ) g Al USHAN (e Lusliall asjall ciladd iany gy oS o
DY) AadlSe cpilgdl K aY) apll dexd aadd ) cang cclanal) sdgl
T palal) g Uil (Sslaall gadlia Jie ddudl

ALY gl

LN uﬁ 3\,@1.@.2 2939 SJJJAA

26 OECD (2021), The Promotion of Competitive Neutrality by
Competition Authorities, Contribution

by Japan,
https://one.oecd.org/document/DAF/COMP/GF/WD(2021)20/en/pdf.

237 OECD (2015), Roundtable on Competitive Neutrality in Competition

Enforcement, Note by the
United States,
https://one.oecd.org/document/DAF/COMP/WD(2015)42/En/pdf.
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23% The Republic of Korea (2009), Temporary Regulatory Relief - A New
Experiment in Regulatory Reform in Korea,

https://www.oecd.org/gov/regulatory-policy/45347546.pdf.

239 Malyshev, N. et al. (2021), “Regulatory quality and competition policy
in  Korea”, 12 ~ways Korea is changing the world,

http://www.oecd.org/country/korea/thematic-focus/regulatory-quality-

and-competitionpolicy-in-korea-e5b4137d/.
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Toolkit Notes, No. 2, OECD Publishing,
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241 Leimiiller, G. and S. Wasserbacher-Schwarzer (2020), Regulatory
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https://www.businesseurope.eu/sites/buseur/files/media/other_docs/regula
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243 ACUS (2017), Administrative Conference Recommendation 2017-7,

Regulatory Waivers and Exemptions, Adopted December 15, 2017,

https://www.acus.gov/recommendation/regulatory-waivers-andexemptions.
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245 OECD (2018), Competition Law and State-Owned Enterprises,

https://one.oecd.org/document/DAF/COMP/GF(2018)10/en/pdf.
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248 OECD (2018), Pecuniary Penalties for Competition Law Infringements
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230 OECD (2022), Monitoring the Performance of State-Owned Enterprises:
Good  Practice  Guide for Annual Aggregate  Reporting,

http://www.oecd.org/corporate/monitoring-performance-state-owned-

enterprises.htm
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231 OECD (2017), Annual Report on Competition Policy Developments in
Brazil - 2016,
https://one.oecd.org/document/DAF/COMP/AR(2017)19/en/pdf.
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252 OECD (2021), Roundtable on The Promotion of Competitive Neutrality
by Competition Authorities - Note by India, p. 5,
https://one.oecd.org/document/DAF/COMP/GF/WD(2021)28/en/pdf.

233 Tbid., p. 6.
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254 OECD (2018), Competition Law and State-Owned Enterprises, p. 17,
https://one.oecd.org/document/DAF/COMP/GF(2018)10/en/pdf.

235 OECD (2021), Roundtable on the promotion of competitive neutrality
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Note by Serbia, p. 3,
https://one.oecd.org/document/ DAF/COMP/GF/WD(2021)33/en/pdf.
236 Nilsson, D. (2009), The Swedish Market Court ends asphalt cartel case

by increasing fines up to € 46 M, reaching the highest ever fine in a cartel
case (NCC),

https://www.concurrences.com/en/bulletin/news-issues/may2009/The-

Swedish-Market-Court-ends.
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257 OECD (2018), Competition Law and State-Owned Enterprises, p. 21,
https://one.oecd.org/document/DAF/COMP/GF(2018)10/en/pdf.
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e The Intergovernmental Competition Principles Agreement was signed

on 25 February 1994.

e OECD (2015), Discussion on Competitive Neutrality, Note by the Secretariat,
available at https://one.oecd.org/document/DAF/COMP(2015)8/FINAL/en/pdf.

e OECD (2018), Competition Law and State-Owned Enterprises,

available at

https://one.oecd.org/document/DAF/COMP/GF(2018)10/en/pdf.

OECD (2022), Monitoring the Performance of State-Owned
Enterprises: Good Practice Guide for Annual Aggregate Reporting,

available at http://www.oecd.org/corporate/monitoring-

performance-state-owned-enterprises.htm

OECD (2009), ‘Policy Roundtables, State Owned Enterprises and
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